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rn 157.0 SECT. u of <a 
of an executor de ſon tort—how a patty Aue for 


HAVING thus treated of executors mult. 
conſtituted; . I proceed now to the conſideration 
of another ſpecies of them, wha derive no autho-* 


rity fromthe teſtator, but who aſſume the office by 
their own intruſion and interference. Such a one 


is ſtyled an executor de ſon tort, or an executor ON 
his own EW . | 


Various are RY acts, which conſtitute an exe- 
cutor of this deſcription *,- ſuch: as his taking poſ- 
ſeſſion of, and converting the aſſets to his own uſe* 
paying the deceaſed's mortgages, or other debts or 
legacies out of them; ſuing for, receiving, or re- 
leaſing the debts due to the eſtateb; ſeizing a 
ſpecific legacy without the aſſent of ks lawfyl exe- 
cutor e; entering on a leaſe or term for years *, or 
an 3 auter vie, (which is made aſſets by 
ſtat. 29 Car. 2. c. 3.) eſpecially, if he enter in right 
of the deceaſed, and does acts on the land, which 
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parel than is ſuitable to her rank; anſwering in 
the character of an executor to any ation brought 
againſt. him, or pleading any other plea than ne 
unques executor r. And all ather acts of a ſimilar” 
nature, however flight", may have the ſame con- 
G as in one cls. merely 2 a bible, 
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belong to the office of an executor, as turning the 
cattle upon it; delivering to the widow more ap- 


I Of. Ex. 17 
Bac. Abr. 20, 
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om. 507. 
11 Vin. * 
410. 
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OF ** EXECUTOR DE: 80N TORT. BabxT, 


z. Re. Abi, and in another a bedſtead', were held ſufficient, 


8 * Noy. 69. 


| 3 Of. Ex. 174. 
| * Off. Ex. 175. 


ne : an inteſtate both before and after C.'s death, in eon 


m Edwards v. 


ENT 
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inaſmuch as they are the indicia of the perſon ſo in- 
terfering being the repreſentative of the, deceaſed. 

So if J. S. be appointed by the ordinary to collect 
the effects, and he exceed his authority, and fall 
any of them, even ſuch as are periſhable 7; or if he 
had the expreſs direction of the ordinary for 
fuch ſale, the fame being N he De 
executor " JR os S 
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80 whete 4 Fe Neri of B. fold Leek of C. 


ſequence of orders given by him in his life-time, 
and paid the money ariſing from ſuch ſale into the 
hands of B.; and D. had-alfo, in the capacity of a 
. ſervant, ſold other goods of the inteſtate, on an 
action brought againſt B. and D. as executors, 
for a debt due from the deceaſed, they not having 
diſcharged themſelves by payment of the money, 
_ . which they had reſpectively received to the-right- 
ful adminiſtrator at the time when the action was 
commenced, or even when they pleaded, were both 
3 liable as executors of their own: wrongs 


80 vihere a creditor took an abſolute bill of ſale 
of the goods of the debtor, but agreed to leave 
them in his poſſeſſion for a limited time, before 
the expiration of which the debtor died, and the 
- creditor took and ſold the goods; he was held 
liable to the extent of their value, as executor de 
* fon tort, for the debts w the . 
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©g. . or ;AN-BXECUTOR DE SON TORT. 
80 by ſtat. 43 Elia. c. 8. if adminiſtration by 


fraud be granted to an inſolvent perſon, who = 
any of the effects to A. or releaſes a debt due from 
him to the inteſtate, A., for ſo much, ſhall be —— 


82 
an 
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But there are many 205 which a lente may 
perform without incurring the hazard of being in- 
yolved in ſuch an, executorſhip * ; ſuch as locking * 44. Godol 5 
up the goods; directiug the funeral, in a manner 93, * 
ſuitable to the eſtate which is left, and defraying 
the expences of ſuch funeral himſelf, or out of the 


deceaſed's effects ꝰ; making an inventory of his 2 ON Px. 19. 7. | 


Swinb. 6. ſ. 22. 
property * ; advancing money to pay his debts or N.. Bl. 


Com. ge. 1 


legacies * ; feeding his cattle; repairing his houſes ; Vin. Abr. $67. 
providing neceſſaries for his children * ; for theſe 2 Swinb. ibid. 


are offices merely of kindneſs, and charity. r 


4 2 


And, although, as I "WF ſtated, a party may Swiab.;jhid, 


be executor de ſon tort of a term actually ſubſiſt- 
ing, and in that caſe. cannot enlarge his eſtate by 
claiming a fee, yet if he enters generally on lands, 
of which there is no term in being, he cannot 
qualify his wrong by expreſsly claiming only a par- 
ticular eſtate, but muſt be a diſſeiſor in fee, and 


not an executor de ſon ort. Nor can there, gene- » 4 Bac: Abr. 
rally ſpeaking, be ſuch an executor, when there ig 17. 3+ 93955 3 


a rightful executor, or where adminiſtration has 28. 4 Show... 
been duly granted; for, if after probate of the **” 
will, 'or adminiſtration granted, a ſtranger take 
poſſeſſion of the property, he may be ſued as a 
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Or THE RENUNCIATION OR BoorT, 


is otherwiſe if, after taking fach poſſeſſidn, he 

claims to be executor, pays or receives debts, or 

1 pays legacies, or otherwiſe intermeddles in that 
23 Bac. Abr. character, for, in all thoſe caſes, he becomes an 


42. 4 Co. 33 b. 
x - 313-Pl., executor of his own wrong. 


6 „ Ap Vin. | Lo 
x IT Wuether a man has made himſclf ſuch an exe- 
cutor, is a queſtion not to be left to a jury, but is 


a a concluſion of law reſulting from the facts eſta- 
. bliſhed i in evidence. : 


8 E C 7. m. | 
of the renunciation or atceptance of an_execu- 


torſbip. 


AN executor may, if he pleaſes, decline to ad, 
but he has no power to aſſign the oſſice . On 
his being cited by the ordinary, purſuant to ſtat. 
21 H. 8. c. 5. to come in and prove the will, if 
he negled to appear, he is puniſhable by excom- 
munication for a contempt *, If he appear, ei either 
on citation or voluntarily, and pray time to confidet 
whether he will act or not, the ordinary may, 
though the practice ſeems now obſolete, grant 
letters ad colligendum in the interim ©: If he re- 
fuſe, he cannot be compelled to accept the execu- 
torſhip, and his renunciation is entered and re- 
corded in the ſpiritual court before the ordinary. 

A refuſal, by any act in pait, as a mere verbal de- 
claration to that effect, is not ſufficient ; but, to give 
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Os. II. ACCEPTANCE OEEXECUTORSHIP. * * | 
it validity, it muſt be thus ſolemnly entered, ** N 


recorded, and then adminiſtration with the will f 
annexed W e 09g. Ex. 28. 


5 ; . Ecel. * 
4 198. 8 winb. 
If the executor refuſe to take the uſual oath, us w_ 
or, being a quaker, to make the affirmation, 'this ; 
amounts to a refuſal of the _ and One: be ſo 
recorded *, N 


In caſe the „ himſelf is nominated execu- 
tor, he may renounce before the M 


If a party renounce in perſon, be takes an oath, Og 
that he has not intermeddled in the effects of the | 
deceaſed, and will not intermeddle therein with | 

(ay view of defrauding the creditors. But he my 
+ renounce by proxy, and ou the 6ath 3 is W N 


Mn with. 

* An executor cannot in part refuſe ; ; he muſt re. ? 

n. fuſe entirely, or not at all t. FN a 

ot 832. x Salk. 297 

ot After ſuch refuſal, and adrminiſtration granted, 5 


y the party is incapable of aſſuming the executorſhip ® $wind..6. f. 
; during the lifetime of ſuch adminiſtrator ; but, A 


1 after the death of the adminiſtrator, the executor Of. 1. 39. 
u. na retra&t his renunciation, however formally 
1 made; but if adminiſtration be committed in con- 
* ſequence merely of his failure to appear on the 


above mentioned proceſs, he has a right, at any 
c future time, even in the adminiſtrator's lifetime, to 5 SES 4 = 
nome in and prove the will. WY 
| | C 3 * 


of TE ANNA TOM 6K N 


. II be appeat, and take the uſual bath before 
3 "ths ſurrogate, he has made his election, and can. 
EC not afterwards diveſt E * the office, _—_ 


«* H i 


to 

12.1 . bee hs 1 5 if 

935. 1x Vin. | 

A 80 if Wen adminiſters he is isabſolotely bound an 

1 and by ſtat. 37 Geo; 3; c. 90. J. 10. if he adminis hi 

Sb 6, x2. ſter, and omit to take probate within ſix months bi 

eh. e after the death of the deceaſed, he i is lable to the re 
SN: poviny © Shy pounds”, XR nal 

5 Tlue ade which amount to an adminiſtration 70 

re all ſuch as indicate an election of the executor - n 


| af B Abr. ſhip a, and within this claſs all ſuch acts as conſti. 
217. 11 Vin. tute an executor de ſon tort are of courſe compre- 
„  hended*®, Hence it hath been adjudged that if he 


© 3 Bac. Abr. 2 

44. Roli. Abr. take the goods of a ſtranger, under an idea that p 
977% they belonged to the teſtator, and with an intent 0 

| | to adminiſter them, this act is ſufficient to charge t 
f him; ; as, where the teſtator was tenant at will of t 
certain goods, and the executor ſeized them, ſup- c 
n eon they were part of the deceaſed's effects, and e 
nintending to adminiſter them, this was held: to be 1 

* ON Ee an election of the office v. But it is otherwiſe if the 1 
Abr. 06. 1 executor takes the teſtator's goods on a claim of \ 


_ Frope rty in them himſelf, although it afterwards 

appear that he had no right, ſince fuch claim is 

expreſſive of a different purpole from that of admi- 
4 3 Bac. Abr. niſtering as executor 4, So if an executor ſequeſter 


=_ 5 goods in the Tharadder of a commiſſaty, that i is no 
r Roll. Avr. 5 to the e 5 
. gry: 11 Vin. 
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niſtration be committed before a refuſal by the 299: 2465- & © 
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Cn, II. _ ACCEPTANCKQF EXECUTORSHIP.. - 
But if there be two executors, and one of them 
hath a ſpecific legacy bequeathed to him, and takes 
ſeſſion of it without the conſent of his co· xecu- 
tor, ſuch act amounts to an adminiſtration 80 
if an executor hath refuſed before the ordinary, Ab 
and adminiſtration hath been granted, if it appear 
he had adminiſtered before, and thus determined 
bis election, the letters of adminiſtration may be "e 
revoked, ang he may be inforced to prove. t ON. Ex, 40. 


If there be ſeveral executars, they muſt all duly 
renounce before adminiſtration with the will F 
nexed can be granted *. , Abr. 


11 fome of them renounce before the ordinary, 
3 the reſt prove the will, the renuncjation is not 
peremptory z ſuch as "refuſed may, at any ſubſe. 2 - 
quent time, come in and adminiſter, and athough _  -/ 
they neyer acted during the lives, they may afſume * Fee 
the execution of the will after the death, of their 5 DIE 
co-executors, and ſhall be preferred before any 5% f. pb 
executor appointed by them. And if admi- 251. Vid, ach. 


14. 3P. Wms. 


Rep. +56. 


ſurviving executor, ſuch admiaiſtratian vill be 55 ' 11 Vin, 


$2. 66. 
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N * Salk. 30. 
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07 an executor I WE of the will, 1 


ET 


AS a confeautce of the principle that an 


executor derives all his title from the will, his 


intereſt is completely veſted at the inſtant of the 
teſtator's death, and therefore before” probate, 


| - that is, before the will is authenticated in the ſpi- 


| » Cord, Dig. 
Amon. B. 
- Plowd. 
m. 5 
1 Term Re 
_ 3 Bac. 
Abr. 52, Off. 
Ex. 34. 11 
Vin. Abr. 
202. 1 Salk. 
999 
b OF. Ex. 34- 
e Off. Ex. 34+ 


; d Off. Ex. 92. 
Vid. infr. 


e Off. Ex 4 
». 


1 > r OF, Ex. 35. 


4 Off. Ex. 35. 


11 Vin. Abr. 8 


204. 


k x1 Vin, Abr. 
303 · 


ritual court, and a copy of it delivered to him, 
certified under the ſeal of the ordinary, he may law. 


Fully perform almoſt every act which is incident to 


the office. Not to mention the funeral, he may 
make. an inventory, and poſſeſs himſelf of the teſ- 
tator's effeQs *: he may enter peaceably into the 
houſe of the heir, and take ſpecialties and other 
ſecurities for the debts due to the deceaſed e or 
remove his goods 4. he may pay or take releaſes 
of debts owing from the eſtate: he may receive 
or releaſe debts which are owing to it?: he ma 


ſell, give away, or otherwiſe diſpoſe, at his diſere- 


tion, of the goods and chattels of the teſtator t: 
he may aſſent to or pay legacies * ; he may enter 
on the teſtator's term for years": he may commence 


actions in right of the teſtator, as for treſpaſs 


committed, or goods taken, or on a contract made 
in the teſtator's life-time, although he cannot de- 
clare before probate, ſince, in order to aſſert ſuch 
claims in a court of juſtice, he muſt produce the 


copy of the will, certified under ſeal as above 


mentioned, or, as it is ſometimes ſtyled, the 
letters teſtamentary; but when produced, they 


_w +... 


n. II. OF AN EXECUTOR” BEFORE PROBATE. 
| as hyve relation to the time of ſuing out the 
8o if in the ſame right he file à bill in 
reg a ſubſequent probate ſhall be equally-avail- 
ble *; and according to a late caſe, it ſeems ſuffi. 
ent 61 it be obtained at any time before the hear- 


' 


debtor to the eſtate, and ſhall be juſtified in that 

& by the relation of the ſubſequent grant *. But 
uch relation. ſhall not prejudice a third perſon, 
nd therefore where the debtor, after bring arreſted 
dy the executor before probate, paid a debt to J. 8. 
ind continued two months in. priſon, he was ad- 
udged nat to be a bankrupt from the time of the 
reſt, ſo as to 2 that e " 

An executor: may alſo maintain actions on his 
own poſieſſion, as treſpaſs, detinue, or replevin, for 
goods or cattle of the teſtator taken after the. teſ. 
ator's death: ſo if he be intitled as executor to 
be next preſentation to à living, and it become 
did, he, or his grantee, may maintain a oy im- 
pedit for it W Probate . | 


of 


for ſuch of che eſſects as never came into his 
actual poſſeſſion, taken or converted after the teſta · 
tor's deceaſe . So he may maintain actions on 


contracts either actually made with him ſubſequent * 
to that event, or ariſing by legal implication, as 
aſſumpſit for the goods ſold by him”, or for money 
due to the teſtator, received by the defendant after . 
the nd $ death *, In all ſuch n the a 


gi. So an executor may before probate arreſt. 


i rr Vin. Abr. 
2032, et | 
Com. . 
Admon. . 9. 
Off. Ex. 36. 

3 Bac. Abr. 33. 


* 3 P. Wms. 
351. 

Patten, exe. 
cutrix, v. Pan- 
ton, 1794,cited 
3 Bac. Abr. 53. 
= Off. Ex. 
Suppl. 103. 


R Abr. 917. ö 


» 31 Vin. Abr. 
204. 3 . 
Abr. 31. 
Com. 
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' Admon. 


3 Ley. _ 
$kinn. 22. $7. 
Cooke's Bank- 
rupt Laws, 


4 edit. 94. 
o xx Vin. Abr. 


Dyer. 133. 


5 | AN Bac. Abr. 
80 he may maintain aQtions, as PTY or rover; 


53. Carth. 134. 


r Off. Ex. 36, 

37. OW | 

x Ventr. x / 

— CIT | 

er, 7 
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358 Ca. Temp. 

Hardwicke, 

204. Cockerill 


. "Danke ile 3 to the attaching of thi 
. plaĩntiff's right, and therefore he need not deſcribe 


g * 28 Rep: himſelf as executor*, and conſequently no profert of 
; _ ſtzte letters teſtamentary is requiſite. So where are, 
1 verſion for years is veſted in him in that character, 
= be may avow without probate for the rent which 
| | kl cccrued after the teſtator's death, teme Torch | 
Salk. ses. ag accrued before ee e para 2 
5 5 Term : * WP 7 Wi 
r 
.-* Þ, Such are the acts, lich an enecutor, W & 
— -. the will has not received the ſanction of the ſpiri- ad 
mul caurt, is warranted in performing; and which" 
q q . 2 his death before probate will not t annul n He 'F 
| 204. Dyer 367. 
| dan other hand, if he 50 dected to admin 1 
= '  fler, he may allo before probate be ſued at law, or? 
| . in equity, by the deceaſed's creditors, whoſe righu 
=.  ,  fſhallnotbe impeded'by his delay, and to whom; a Mi: 
= ee executor de jure or de Fans he har made himſef M 


jy TR? * 


If an executor die biſon probate, he 1 is conk; 
guy in point of law as inteſtate in regard to the 
| executorſhip * „although he have made a will, and 
appointed executors; and although he die aftet 
— taking the oath, if before the paſſing of the 
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ORs dy I A. be executor for a certain period, and B. 
2 Com Dig. be nominated executor for the time ſubſequent, 
A&mon. B. 9. and A. prove the will; after the nn anne 1 
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* PROCEED 1 now to conſider the 2 of a "7 
will. The juriſdiction of proving wills conſequent,as - * 
ill be hereafter ſhewn, on the power;of granting 1 

: iminiſtrations regularly, belongs to the biſhop of 
he dioceſe, or the metropolitan of the province, 9 
n which the parties reſided at the time of their 5 
death. But if a teſtator die within ſome peculiar * 3 Bae. Abr. 
juriſdickon, which is either regal, archiepiſcopal, NR 9 
epiſcopal, or archidiaconal ; in each of theſe the B-%: W 


7 Eccl. 

2 owner hath of common right the power of gran - 
ing probate. This privilege is founded on be & 4 
notion of an original compoſition between ſuch Hs”. 
owner and the 9 2 of the dioceſe for that. | pure . 


ſe 5 | . 
pole“. 3 


Courts baron which have had the probate of 7. 2.” 
wills from time immemorial, and have always con- . 
tinued that uſage, are alſo intitled to this ſpecies 
of jurlſdiction. 1 ee Rs... 


DANG 1 2 1 2 82 


: By cuſtom „ 8 4 
| BUY belongs to the mayors of ſome boroughs in reſpe& 


77 


ent, of lands deviſable within the ſame, yet as to per- = 1 
| 1 ſonal property, the will muſt be proved before the f 


ordinary . |; n 
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| | 4 
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E ol action ariſe ſubſequent to the attaching bf thi 
ELD - plaintiff's right, and therefore he need not deſcribe 
| ae Rep himſelf as executor*, and conſequently no profert of 
n ener teſtamentary 1 is requiſite. So where a re. 

8 _ verſion for years is veſted in him in that character, 
de may avow without probate for the rent which 
aeecrued after the teſtator's death, bann en 

v > Salk. 3e. ag accrued before *, LIT SONGS 
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1 8 Such are hs acts, which an executor, although 
he will has not received the ſanction of the ſpiri 
tm tual caurt, is warranted in performing, and which 
TW + OF. Bu. 35. his death before provaterunth not nen pit 15, 


1 Vin. Abr. 
204. Dyer 36. 
„ On the other hand, if he his dected to admin. 
ep: THO ſter, he may alſo before probate be: fued-at law, or 
= Be in equity, by the deceaſed's creditors, whoſe right 
all not de impeded by his delay, and to whom, 2 
a e executor de jure or de Jacks, he ma ns han 
8 , 6 De. ; W 
1 2 e. . , a 4 
n If an executor die before probate, he i is conk: 


dered in point of law as inteſtate in regard to the 
.executorſhip *, although he have madę a will, and 
appointed executors; and although he die aftet 
. if ene the -paſſing. of the 
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1 PROCEED now to conſider the 8 of a 
will. The juriſdiction of proving wills conſequent, as 
ill be hereafter ſhewn, on the power;of granting 
- diminiſtrations regularly belongs to the biſhop of | 
he dioceſe, or the metropolitan of the province, n 
n which the parties reſided at the time of their 
death *, But if a teſtator die within ſome peculiar * 3 Bac. Abr. 
juriſdiction, which is either regal, archiepiſcopal, Ng N 
epiſcopal, or archidiaconal: in each of theſe the 5. E Yor ** 
owner hath of common right the power of grant 9225 


ing probate, This privilege is founded on e 
notion of an original compoſition between e FP 
owner and the N of the dioceſe for that; mr 725 2 
poſe b. | x 4 . 4 


= 7 x: Vie 
Courts baron which have had whe probate of WE W 
wills from time immemorial, and have always con- 
tinued that uſage, are alſo intitled to this Ipeties 


of juriſdifion, "But n dim it . 
* _— ouly Vy' ©” +5 Bao! Abe, 


Toons, © 4 * | 5 . 
By cuſtom allo the probate of will of bases 2 52 


belongs to the mayors of ſome boroughs in reſpe& 
of lands deviſable within the ſame, yet as to per- 


ſonal property, the will muſt be proved belore the © 
N | r 


4 9 " * 


| OE Bah . 
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But in general, a probate can be granted only 
in the court of ay We or of the metropo. 
lian, Ik ro ofa i 


If all the effect at the time of the dab 
death lie within one dioceſe, the executor ought 


regularly to appear before the W or his N 
gate, and prove the will. 


But if the teſtator hath left bona notabilia, ot 
eſſects to the value eſtabliſhed by 92 canon Jac. 1. 
namely. a hundred ſhillings in two diſtinct dioceſes, 
or in ſeveral peculiars within the ſame province; 
then the will muſt be proved before the metropolitan, 
„R Com. by way of ſpecial prerogative ©; whence the court 
. 8 where the validity of ſuch wills is tried, and the 


3 . office where they are regiſtered, are called the pre- 


Of. Ex. 45. 6h rogative court and the prerogative office, of the 
* provinces of Canterbury and York *, So if there 


wk Ar. 975. are Bona notabilia in thoſe ſeveral provinces, the 


I * archbiſhops ſhall in each of them grant probate ac- 
22 Vin. cording to the bona notabilia in their; reſpective 
Aer provinces. Each of them has ſupreme juriſdiction, 
and neither can act within the province of the 

2.3 Bae. Abr. Other ©. If there are bona notabilia in different 
36.1 SE. 39- dioceſes of one province, and in one dioceſe: only 
1 of the other, in reſpect to the former, the arch- 
, biſnhop ſhall have the probate, in 5 77 to ny We: 


d Of. Ex, 6. ter mo 3 1885 x 


F 
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80 if the teſtator, not in itinere, die in one dio: 
ceſe, not having any goods there, but having. bona 
notabilia in another dioceſe, the ee ſhall 
grant the probate 


So if the goods be in ſeveral WY ng of a bi- 
ſhop's dioceſe, in that caſe probate ſhall not be 
granted by him, but by the metropolitan, inaſmuch 
as peculiars are exempt from ordinary juriſdic- 
tion k. But where the teſtator dies poſleſſed of 
goods in the dioceſe of an archbiſhop, and in a pe- 


k 4 Burn. Eocl. 


L.191. 1x Vin. 
Abr. 80. g d 


culiar of the ſame dioceſe, there muſt be ſeveral 


probates: the archbiſhop ſhall have no preroga- 


tive, becauſe the peculiar was derived out of his 


epiſcopal juriſdiction .. By the canon 92 Jac. 1. 
above referred to, goods which a man has with 


him, who dies in itinere, ſhall not make bona nota- Con 


Bilia n; but if a man have two houſes in different 
Sooke and reſides chiefly at one, but ſometimes 
goes to. the other, and being there for a day or 
two, dies, leaving no bona notabilia in the firſt men- 
tioned houſe, probate ſhall be granted by the biſhop 
of the dioceſe in which the teſtator died, for he was 
commorant Yes and not there as. a trayeller® n 2 


— is 


If 8 are — e in 8 and $ 
land, ſeveral probates ſhall be granted by the arch- 


biſhop or biſhop in England, and the archbiſhop 
or biſhop. in Ireland, as the caſe, may require. The 
probate of a biſhop's will, although he had goods only 
in his ; own juriſdiction, belongs to Us archbiſhop - 


9 — + 


. 


, *4Burn Eecl. 


L. 191. 1 Salk, 
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3: fg* 5 

K 1 * 4 

9 "7 ® 4 2 N 

et 

3 


— 5. 
Abr. oi. 


* 
* 


0. 


% 


99 


P 3 Bac. Abr. 
37> Wo 335. 


Pe Roll br 


2 FY 


| Idee. Abr. 
37 * * 


t Bac. Abr. 37. 
Gadolpb. 69. 
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bate be granted by a biſhop or inferior judge, when 
it does not belong to him, it is void; but if it be 
17 granted by the metropolitan when it does not be. 


reverſed by ſentence, for he hath juriſdiction over 
* the dioceſes within his province. 


| and he hath not left goods amounting to five pounds, 


to the amount of five pounds, in the whole, they ſhall 


of THE PROBATE. 5 | | Book . 
of the province v. I the teſtator died beyond ſea, 


although the goods be in one dioceſe: only, the 
archbiſhop is to grant the probate . If the pro- 


long to him, it is only voidable, and is of force till 


n 


In the above mentioned canon, 12 1. ther Is 
a proviſion, that the juriſdiction of, thoſe dioceſes 
ſhall not be prejudiced where, by compoſition, or 


| cuſtom, bona notabilia are rated at à greater ſum, 
as in London, where by compoſition they are to 


amount 0 ten pounds. 


. is it neceſſary that the deceaſed ſhould haye 
left effects to the value of five pounds, in each of the 
ſeveral dioceſes where they are diſperſed; if there 
be effects in any one dioceſe other than that in which 
be died to the amount of five pounds, they conſtitute 
bona notabilia*. But if the goods in the dioceſe where 
he died are of the value of ten pounds, or upwards, 


in another dioceſe, they ſhall not be denpminated 
bona notabilia . But if goods are left in two dioceley 


be Jona notabilia, and conſequently ſubject to the 
archbiſhop's juriſdiction v, for in that cafe neither of 
the biſhops has anexclufive authority. Bona notabilia 
may conſiſt of goods to the value of five pounds, in 

48 one 


A 
* 


. M.. der uur Pen E 22 3 


ne dioceſe, and a leaſe or term fot r. 


the BWW: ue in another, in which the lands %% (2,1 7/5 thc. Ah, 
Fo = * {44,471 1414 Admor. B. 4, 
79 Ot of dthis dus to dab; 3 15 
be ult to be collected, or however deſperate *. | - | „. 
5 Ln. 
til So it ſeems of a debt due from the: king, for = 
ver eee ct res. en 1-0E hu. of > 
bw 11 Vin Ar EY 
But if there be a Wei the penalty of * Rt, 


zounds, to ſecure the payment of a leſs ſum, and 
he ſame be forfeited, it ſhal] not be claſſed among | 

2 notabilia*. And it was ſo held even antecedent * on Ed. 
b the filute-4 & 34 c. 16. / 13. whereby the 8 
lenalty i is ſaved on bringing principal, intel, and 
oſts into court. | 


Nor ſhall lands deviſed to executors for payment 


aye HEE 
the f debts and legaciey, —_— they become afſets, 
ere e conſidered. as On this point the "on. Abr. 

ich a makes a diſtinction 2 debts by ſpecialty 21 Vin. Abr l. 4 


Wand debts by ſimple contract. It regards debts by 
Wpecialty, as the deceaſed's goods in that dioceſe 


ds, here the ſecurities are found at the time of his 

ds, leath, although they were entered into in another; 

ted r the debtor or creditor at the time when they 
ſe vere executed lived in a different dioceſe ®. . But * 3 Bac. Abr. 


lebts by ſimple contract follow the perſon. of the Roll drr 


debtor, and therefore are eſteemed the deceaſed's 

effects in that dioceſe where the debtor reſided at 

the creditor's death ©, On this 3 it hath 10H 17 

27 Holden, that a judgment obtained in one of 
the 
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= fs BS the courts at Weſtminſter, although in an action 

laid in Dorſetfhire, Wade bona notabilia, becauſt 8 
the record was at Weſtminſter ; but that a debt on 
a bill of exchange followed ary n or "i 3 


[ 

| 

| 

| 

1 

| | pl. 9. 3 Salk. ' 


; 4 $alk;40. debtor 4. 1 
164.1.d.R1ym. 8 3 245 i N 

| 854. 11 Vn. An annuity out of a Ln ſhall be reputed 

Abr. 77. 80. 

| 8 to be property in the dioceſe where the parſonag 


„om. Dig. lies: And leaſes for years where the land lies 
Admor. B. 4. 


WG Dyer 30, not where the leaſe is den found!. e N 
1 in not. 11 Vin. 4 | Log OHERS 2 OM 
= Abr. 80. 

g . Debts'on recognizances, flirutes; or ag 


Admor. B. 4. ſhall be bona notabilia 175 _— were ö 
m Com. Dig. _— OT siven b. 4 L $f, 959 
Adn:or. B. 4. 24 
Dyer 305, 
in not. And by ſtatute 4 4 & 5 Ann. c. 16. 1 26. ve 
wages, or pay, due to perſons for work in any of 
her majeſty's yards or docks, ſhall not be Oy 
deemed to be bona notabilia, whereby t to ane 
. juriſdiction of the erh ee. n * HIIJGN 
13 If the will be not n * executor maj 
=. prove it in the common form by his own oath, and 
| in ſome of the dioceſes of Vork, with the addi- 
tional oath of one witneſs, or in caſe its validity is 
called in queſtion, he will be required to ſubſtai- 
tiate it more ſolemnly per teſtes, by the examination 
5 of witneſſes in the preſence of the parties intereſted, 
; £ 2 5 Com. as the widow and next of kin“. This latter mode 
0% * 5 of proving a will is ſeldom reſorted to, unleſs at 
n06, 207- the inſtance of a party whofe object is to oppoſe 
1 Barn. Eccl. it wigs but the executor himſelf may, for Fat, 


E. ET THE Mehr | 


ſafety, if he 141 an intereſt in the will, dect to . 
it ſanctioned by this more deciftve ſpecies of evi-- 
Jence, and call on ths moe. of ** to ſee it be. 


pounded '. oy” | 3 <4 bee 
L. 26. 


When a "as is to be thus Genu HEY two | 
witneſſes are Indiſpenſable ; for, generally, by the 
ivil law, the teſtimony of two perſons is requiſite, 
and therefore if in the probate of a will that of one e 
vitneſs is diſallowed in the eccleſiaſtical court, nͤo 
nandamus will lie, for inaſmuch as that court: — 

vriſdiction of the ſubject matter, it has, ſo alſo, of 


pe mode of dan, and the eee . 


* a 4 * | wy * 4 Burn Fett, N 1 
ary n | ae A 
E It is not 4 that buch 3 ſhould -4 
n or nave : read the will, or heard it read, ik. they can * d = 1 

Jepoſe- that the teſtator declared that the writing © 1 


Produced was his laſt will and teſtament , or duly 1. on Reel. 
| xecuted the fame, f in flieit ere N * 8 


* N. ths will or codiel be uritten in ia 1 8 1 
dd and-writing, although it have neither his name a I 
ty is ubſctibed, nor his ſeal affixed. to it, nox/ had wit. 
Nad efſes preſent at its publication, yet it is of futfi- „ 
Ha ent validity on proof of the hand-writing ®,: by — cob 

tec he evidence of two perſons acquainted with. the £4 
00 haraQer of it from having ſeen him write; but inn 


ale there be à ſingle ſubſcribing witneſs to the : 
vill, and who appears to atteſt it, the teſtimony of ß 
one perſon only to te above mentioned ae 18 | 
* ö 
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$0, 0 written by another hand” 1 A 


4 ſigned by the teſtator, if it can be ſhewn to be ac- 
| . > corfling tq his inſtryQiags, and read over, and * 
N 7 8 is. proved by him, it is equally ellectual . 8 2 

8 


ep. 4851. * 


** 


ben the will is. proved, he ah 1063 you 


| fited in the regiſtry of the ordinary or — 95 


| and à cop 11 thereof, in parchment, i is made gut un- 
Al 


| ©, Bl. Com. der his ſe - 
F Fel. — ; with : a certificate of its e ew proved. ore 


. An executor on taking oobace 8 thax 0 PA 
* . . | writing contains t the true laſt will and teſtament of 
= the deceaſed, as far as | the deponent 1 or be- 
liess, ang that he will truly ly perform t 
paying  firſt«the teſtator's 15 255 and then 778 leg 
cies t| efcin containgd, : as far as the We chattels, 
Y £ and c credits will thereto extend, we 
5 him ; and that he will make a true and Per rfect in N- 
"2 A ventory of all the goods, chattels, and credits, and 
exhibit the ſame into the regiſtry of the ini 


t at che time afh bgned. him by the court, an 
render 2 Juſt account. thereof when f Rl + 
. 


1 17 


1 Vin.Abr.56, bim; and 


* we Ry led the 
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A viewing: will wi alſo. ow" of 
being proved *..” But by the ſtatute of frayds, after — Com. 
ſix months from the ſpeaking of the pretended teſ- 
tamentary words, no teſtimony ſhall be received to 
prove any will nuncupative, except che teſtzmony, 


within Gx days after the making of ſuch. will, Ane 

no letters teſtamentary, or probate of any nuncu- 

pative will, ſhall paſs the ſeal of any court till four- 

teen days at the leaſt after the deceaſe of the teſta- 

tor be fully. expired, Nor ſhall any nuncupatide 

will be at any time received to be proved, unleſs | 
proceſs. have firſt iſſued to call in the widow, or , 
next, of kindred to the deceaſed, to the end they 

may conteſt the fame if they pleaſe. Abd (as we | 5 
may remember), no will in writing, concerning 
any. gogds, or chattels, or perſonal eſtate, ſhall be 

repealed, nor ſhall any clauſe, deviſe, or bequelt 

therein be altered or changed by any words, or 

will by word of mouth only; except the fame be 

in the life of the teſtator committed to writing, and 1 
after the writing: thereof, read to the teſtator, and 

allowed by him, and proved N 

vitmeſles : at Gs leaſt. 15 
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8 E C T.- vi. | 
07 the probate of the will of ee and' Marinas. 


MN regard to the making and produce of * 

. Vins of petty officers and ſeamen in the king's ſer. 
' © vice, and of non-commiſſioned officers of marines, 

and marines, ſerving on board a ſhip in the King's 

ſervice, by. the, ſtatutes 26 Geo. 3- c. 63: and 32 

Va ur 34 Ges. 3. c. 34. above referred to-, no win made by 
any perſon of ſuch deſcription, whereby any wapes, 
pay, prize-money, or allowance of money of any 
kind due for ſuch ſervice is bequeathed, ſhall be va- 
lid, unleſs, if made while the party is in the ſervice, 
it be ſigned before, and atteſted by the captain or the 
officer then commanding, and one of the fig ning 
. officers of the ſhip to which the party belongs; aild 
unleſs it ſpecify in the body thereof the name of the 
ip, and the number at which the maker of the 
will ſtands upon the ſkip's book, and contains a full 
deſeription of the reſidence, profeſſion, or bubnel 

- __- of the perſonin whoſe favour it is made, uud the 
: day of. the month, and the place where it was exe- 
7 | euted, or by the agent of any of his majeſty s hol. 

; pitals or quarters appointed to receive fick and 
' , Founded ſeamen, in which the party may be at the 

| time; or, if made by ſuch officer or ſeaman dil- 
charged from the ſervice, ' within the bills of mdr 
tality, unleſs it be atteſted by the officer appointed 

by the treaſurer of the py to — ſuch will; 


1 * 9 542 8 Or, 


— 
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or, if made at any of the ports where Sunil h 
wages are paid, unleſs it be atteſted by the tre- 
ſurer of the navy's chief or ſecond clerk there; or, 

if made at any other place, unleſs it be atteſted by | 


the miniſter and churchwardens of the /pariſh-in 
England or Ireland, or by the miniſter and two 
elders of the pariſh in Scotland, where ſuch petty 


officer, or ſeaman, and executors ſhall pe | 


rende, 


| And 11050 the will ſhall be 60 executed b at- . 
teſted, it ſhall not be delivered to the party himſelf, ; 


but, if executed abroad, ſhall be ſent by the com- 


mander of any of his mikey ſhips, or agent of | 
any of his majeſty? $ hoſpitals or ſick quarters, when 


they tranſmit their reſpective returns to the navy aud 


ſick and hurt boards, or if executed in Great Bri- 


tain or Ireland, ſhall be ſent by the commander of 
any of his majeſty's ſhips, or agents of his majeſty's 


hoſpitals or fick quarters, treaſurer of the navy's 


clerks, miniſter of the pariſh, or whoever of them 
ſhall atteſt ſuch will, by the general poſt, addrefſed 
to the treaſurer or paymaſter of the navy, at the 
navy pay-office, London. And the treaſurer or 
paymaſter ſhall immediately deliver over ſuch will 


to. the 1 rents who wall „ che r re- 


— 
- Fa 7 
* 5 8 „„ 
oy 4 


And i in caſe, he al tie reaſon to fupett the 
authenticity of ſuch will, he ſhall repott the ſame 
to the treaſurer or paymaſter of the navy, and ſhall 


enter his cayeat againſt ſuch will, which ſhall pre- 
; D 5 5 | vent 


* 


7 the ſtamp of his office, and ſhall. iſſue a check in 
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vent arty money's being received: thereon till the 
ſame ſhall ' be authenticated to the ſatisfactipn of 
the treaſurer or pay maſter ;; but if ſuch inſpectot 
ſhall ſee no cauſe to ſuſpe& the-will, he ſhall affix 


lieu of ſuch will, ſhewing the receipt of 'the-ſame 
at his office, and mentioning its particular heads, 
with directions to return the check on the teſtator's 
death; to which check ſhall be ſubjoined a blank 
| canton; to be ſigned by two reputable, houſe, 
keepers of the pariſh-where the executor, is. reſident 
at the time ſuch certificate ſhall be returned; of the 
identity of the executor, and of his being an iuha- 
bitant of the pariſh; and alſo another blank certi · 

fc cate, to be ſigned by the miniſter of the parithy 
and two of the churchwardens, or two elders of 
the ſame, as the caſe may be, certifying. that ſuch 
two houſekeepers are reſident within the pariſh, 
and of good repute. And the check muſt alſo ex- 
preſs, that if the teſtator dies after he leaves the 
naval ſervice, a certificate of his burial, or ſome 
other authentic proof of his death, muſt alſo be 
ſent to the office, and alſo muſt deſire. the execator 
to nominate a proctor to be employed in obtaining 
a probate, and direct the above certificates to he 
filled up on the teſtator's death, and the check to 
be ſent by the general poſt under cover, directed 
to the treaſurer or paymaſter of his majeſty's nayy, 
London. And; ſuch check, with the certificates 
duly filled up, having been returned to the pay of- 
fice in the event of the teſtator's death, the inſpec- 
tor ſhall note on the will the amount of the wages 
due 
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dee to the deceaſed, and ben forward the will ts 


ſuch proctor, together with 4 letter addreſſed to 
the miniſter and churcliwartlens; or elders (as the 
caſe may be), of the parth within which the exe- 


ciitor ſhall then reſide, franked by the treafurer or 


paymaſter, or inſpector, and ſuch letter to incloſe 


a eommiſſion or requiſm ion and copy of the will, 


informing ſuch miniſter of the reccipt of the 
check, and the certificates annexed, atteſted by 
him, and the two churchwardens or elders, and 
requiring him te execute the commiſſion or requi- 
ſition; by ſwearing the executor, and when exe. 


euted, to return it, with à copy of the will, to the 


pay. office, and to ſpecify and deſcribe the receivers 
general of the land tax, the collector of the cuſ- 
toms; or of the exeiſe or the clerk of the check; 
whoſe abode is neareſt to the executor, when ſuch 
perſon; will be directed to pay him the wages due 
to the deceaſed; and the proctor having received 


the will, and the letter ſo written by the inſpector, 


ſhall immediately ſue out the previous commiſſion 
or requiſition, and ſhall incloſe it, together with 


inſtructions for executing the ſame, and a copy of 


the will in ſuch letter, and ſhall tranſmit the letter 


by the general poſt, to the miniſter, cburehwar - 


dens, or elders; and they immediatety on the re- 


ceipt thereof, ſhall proceed to the execution of ſuch 
commiſſion or requiſition, and, the fame being ſo 
executed, ſhall tranſmit it to the treaſurer or pay- 


maſter. And if the executor ſhall reſide at a diſ- 


tance from the place where the wages, prize mo- 


ney, or other allowance due to the deceaſed, are 
D4 Na 
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_ payable, they ſhall ſpecify and deſcribe one of the 50 
perſons enumerated in the letter, who may reſide 
neareſt to the executor. And the treaſurer or pay. 
maſter ſhall, immediately on the receipt thereof, 
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+ pounds; or if he ſhall be aiding or aſſiſting in pro- Oi 
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ceive ſuch wages, prize- money, or allowance of Ne. 
money, otherwiſe than in the manner preſeribed by e 
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other competent authority, to adminiſter the oath to 
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Htigated, the biſhop may in his fetufn 16 he Wiſs 
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where the teſtator died, i it is ſufficient. Aud che Vs 1 
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in the burial of the deceaſed, in the payment of 
his debts, and in a proviſion for his wife and chil- 
2 1 Com. dren, or if none, then for his next of kin . This 
. prerogative was moſt probably exerciſed in the 
5 county court; it was alſo delegated as a franchiſe 
to many lords of manors, and others, who have, 
to this day, a preſcriptive. right to grant admini- 
d vid. ſupr. 7. ſtration to their inteſtqte tenants, and ſuitors, in 
© their own courts baron, and other courts, or, a8 
ve have ſeen*, to grant probate of their wills, in 
3 5 c 17. r toy have hare, any TE , | 
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This power was afterwards veſted by the crown 
in the prelates, who, on account of their ſuperior 
ſanctity, were, by the ſuperſtition of the times, 
conceived capable of diſpoſing of the property moſt | 2 
for the benefit of the deceaſed's ſoul *, The effects | Perkin 9 
were, thekefore, committed to the ordinary, and * 
he might ſeize and keep them without waſting, - — + © 
and alſo give, alien, or ſell them, at his pleaſure, 

and diſpoſe of the money in pious uſes. If he dd 
otherwiſe, he violated the truſt repoſed in him as 1 
the king's almoner, within his dioceſe *. The ju- * Plowd. 277, | 
riſdition of proving v wills of courſe fell „ 
ſame channel, ſince it was thought reaſonable that 5 

they ſhould be proved to the ſatisfaction of him, e 
whoſe right of 2 they 9 ſuper : a Bl Corn, | 
ſeded $ | 0 5 7 
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Whether the © > power of Hiſpolition e ex- 
tended to the whole of the perſonal eſtate, or only 
to one third, after the partei rationabilet, or two 
thirds belonging to the wife and childeen, were 
deducted, is a point on which there is a difference 
of opinion“; but this is clear, the truſt, whether 2 Bl. Com. 
more or leſs extenſive, he did not very faithfully TP mY 
execute. He converted to his own uſe, under the 

name of church and poor, the whole of ſuch pro- 
perty, without even paying the deceaſed's debts. 
To redreſs ſuch palpable injuſtice the ſtat.” of N- 
mmſter 2. or the 13 E. 1. c. 19. was palled by 
which it is enacted, that the ordinary is bound to 
pay the debts of the inteſtate, ſo far as his goods 


vill extend, in the ſame manner as executors are 
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hound, 3 
Mt. 5 Blackſtone ſtyles it T 
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payment of debts, continued in his hands, to by 
7 applied to whatever purpoſes his conſcience might 


de legiſlature again interpoſed, in ordef to dd 
dim, and his dependants, of the adminillridos 
18 The tat. 31 E. 3. c. 11, cherefore, provides; tha 
in caſe of inteſtacy, the ordinary hall depuze the 
+ ** neareſt and moſt lawful friends of the deceaſed tg 


the ſame footing in regard to ſuits, and to account: 
. 0g 88 nn wool by wil. f | 


moſt lawful friends of the inteſtate. But the'ſlat. 


- © little more latitude, and empowers him to grant 


And where two or more perſons are in the fame 
degree of kindred, in caſe they apply, 9 
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Although che ordinary were now 1 
to the inteſtate's creditors, yet the reſidue, aft 


approve. But as it was not ſufficiently ſcrupubu 
to prevent the perpetual miſapplication of the * 


adminiſter his goods, and they are thereby. put on 
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Such is the origin of adminiſtrators : : Mey ur 


is officers of the ordinary, appointed by him i 
purſuance of the ſtatute, which ſeleQts the next and 


27 H.8. c. f. allows the eccleſiaſtical judge 


adminiſtration, either to the widow, or next d 
kin, or to both of them, at his own diſcretion, 


his election to accept whichever he pleaſes. 
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un ot entitled at common law, 3 2 

th rin or nee es k ” Bo _ 

1 tg 226 | 13 


| Fob, e ee eee 
nan af char aa of the, mile we e Lan 

Vatious opinions have indeed been held hk 
regard to the huſband's title to adminiſter, Same 
have maintained that he bas. no ſuch. excluſive | 
night, either at common. law, or by virtue. of. Ee 
ſatutes; but that the ordinary may reſuſe the ad. 
miniſtration. to him, and may ele& to grant it to $ 
the next, of kin of the wife?. By others, it has » cro. car.” 

l that.he is entitled under the equity , 

of be ſtat. of the 124 Ferenc abe endivary Es. 
s directed to grant adminiſtration. of che huſband's -- * -+7; 
dect to the wife, ot next of kin, or to either * rn 
5 a third claſs, it has been inſiſted, that although, ** % I 
the huſband is not. expreſsly named in the ſtat. 2 1 
3 E. 3. nor does be anſwer the deſcription of 
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niert of kin of the wife, yet he is included under 
ELK 7 . the denomination of the next and moſt lawhil 
FL - friend of the inteſtate ; and that thus he ſupport 
| his claim, not on the common law, nor, 48 de. 
=» . feribed eo nomine, by the_ ſtatute, but as compre 
. hended within its general proviſion.*, | By a fourth 
- P * in not, it is alleged, and the doctrine is recognized, in a 


2271 P. Wms. recent caſe, by very high authority *, thq; he is en- 


Tel L. 235. titled at common law, jure mariti, and that hi 


Waite Watt. Light is not derived from any of the ſtatujtes, but, 


"ov 1 als on the contrary, is ſuppoſed by them, and exiſt 


- Com Dig... independently of them all. However, to ſpeculate 
| Amor. 2:6 on theſe points is uſeleſs to the preſent purpoſe, 


F. Roll, Ab. ſince the huſband's right to adminiſter, on whit- 
A 5 is now e Wl wg 4. 


tha bliſhed, | 

Ine ſtat. 29 Car. a. c. 3. 9 a clauſe, 
chat the ſtatute of diſtributions, the 22 & 23 
Car. a. c. 10. hereafter to be diſcuſſed, ſhall not 
prejudice ſuch title of the huſband, under an ap 
| pPrehenſion 255 it might be e to be hs 
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orb is the 3 Wie of the bulband 7 
3 adminiſtration of the wife's. effects; hut this right 
1 2 8 may, in certain caſes,” be mel 0 varied 
= Com. Dig If the huſband parts with all his intereſt in his 
9: fortune, he ſhall not be entitled to the ad- 
miniſtration ; as, where a wife had à power to 
| | make a vill and diſpoſe of her whole eſtate, and, 
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So where a 3 coyert⸗ dy virtue of her power. ; 
o diſpoſe of her eſtate, deviſed à term for years to , vn Abe. 
l 8 adminiſtration was graves to the de .! 87. Prac. 
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ind diſpoſe of a leaſehold eſtate, and purſuant to 

this power, ſhe had made a will, and appointed | 

er mother executrix, who had duly proved the 

me, it was objetted that the might haye things 

1 action not covered by the deed, and that the . 

uſband was, at all events, entitled to an admini- 

ration in reſpect to them, though equity would 

ontroul it in reſpect to the leaſe; the court al- | 

5 tet objection, and granted 8 7 Born le 
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3 ab. eadem ipite dgſcendentiun, the 
connection or relation of perſons, deſcended. fron 
the lame ſtock or common ONE This co 
N. Com. e re ee ee 


nog, 


_.- h tween perſons | 0 whom one is deſcended in a df 
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1 different degree, ,' reckoning z eicher wards, bt 7, 
downwards.” The father of J. S. is related to:him + 2 
in the firſt degree, and fo likewiſe is his ſon; bis 3 
grandſire and g , in che ſecond ; hig gert | 7 DR + 
erandfire and rea pramdfon, in the third, This - _ 
ir the only natural way of teckoning'the'degrew + 
in the direct line, and, therefore, unsotrſay - | 
tains, 28 ae civil, and canon, as im the 91 
common aw. 2 2 0 Ages 01 rat att 23} - -. BE 5 1 45 ; 
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nceſtor, but, differing in clit, that they dd ee 
betend the one from the other. WWW 
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Collateral Wimen ate __y fock as tmeally- | 
ſpring from one and the fame anceſtor, ' who I th - - 
fp or root, ftiper or common Rock, from which - 2 
theſe relationg are bratiched out. A if J 8. Tr 
two ſons, who have each due; both of theſe 4x 


ml are lincally deſcended from” J S. as belt l.. 
mon anceſtor, and they are collateral kinſmen to * © 15 F 
each other, becauſe they ate all deſcended from „ 
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Thus the vary being of oa; 

cConſiſts in this deſcent frem one and the fame 
common anceſtor. A. and his brother are related, 
beecauſe both are derived from one father. A. and 

f his firſt-couſin are related, becauſe both are de 
ſcended from the ſame grandfather; and his ſe 
cCiond . couſin's claim to conſanguinity is this, that 
they are both derived from one and the ſame great: 
grandfather. In ſhort, as many anceſtors. as 1 
man has, ſo many common ſtocks. he. has, - fron 
wh which collateral kinſmen are derived. And, u 
D from one couple of anceſtors, the whole race d 
FH 2 mankind is deſcended, it neceſſarily follows, that 
eee nee enn nee each other“ 
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 collaterab line, is not that of the canoniſts adopted by 

the common law, in the deſcent of real eſtates, but 
1 cConforms to that of the civilians, and is as follows: 
do count upwards from either of the parties relatel 

5 to the common ſtock, and then downwards agait 
dH the other, reckoning a degree for each perſon, 

Lan. cen. both aſcending and deſcending *, or, in othe 
„Words, to take the ſum of the degrees in both 
f Ibid. x2 lines, to the common anceſtor *.. 
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gree ; and from him to the common aneeſtom the gane . 
grandfather, which is the ſecond degree; from the nezed, in 
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grandfather we deſcend to the uncle, which i is the grees of eolls« 
third degree; and ffom the uncle to the couſin- er 
german, which is the fourth degree. 80, in 2 ag 
reckoning to the ſon of the nephew, or the bro- fim. 
ther's grandſon, we aſcend: to the father, which is 


one degree; from the father we deſcend to the 


brother to the nephew, which is the third degree; 
and from the nephew to the ions of the: nephew, 


Of the kinda thoſe, we Jak 1 * 
to be preferred, ho are the neareſt in degree to 
he mteſſate, but from among perſons of equal de- 
gree, in Caſe they mg the ordinary has the pomer | : 
Ang bl n . Vin; Abe, 


"Of the, next of kin, he. firſt the children, agd . Aer . . 6. 


e de dead, the mother i is entitled to adminiſtration ; m. 304. 

he parents, indeed, as well as the children, are of >" Vin. Abr. 

be firſt degree, but the children are allowed the 

preterence k, then follow brothers, then grand- .93; 394 in vot. 

athers , and although they are both of; the ſe⸗ ( N 
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brother, which is the ſecond degree; fene * 


which is the fourth we th * Tr 1; 9" 355 . | 
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50g. fore, the brother of the half blood Mall exclude 


1 ths. niſter unleſs with the huſband's permiſſion”, ind 
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in this reſpeR, dignity of blood gives no ee 


„ Nl Ces. inberitances of land only on feudal reaſons; ther. 


* x1 Vin. Abr. the unele of the whole blood *; and the e 
may grant adminiſtration to the ſiſter of the half 


or the brother of uy W blood, at EY 
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much as he is required to enter into the admins 
ſtration bond, which ſhe is incapable of doing 
But, if it can be ſhewn by affidavit, that the hub 
band is abroad, or otherwiſe incompetent, 1 
ſtranger may join in ſuch ſecurity in his ſtead. | 
| either caſe the adminiſtration is committed to he 
un Vin. Abr. alone, and not to her jointly with her huſband", 
Ecel. L. 241. Otherwiſe, if he ſhould ſurvive her, he would be 


Com. Dig.Ad- 
mn. B. by. 4d miniſtrator, contrary to the meating of tie 


If it were committed to them leich, during 
coverture only, it might, perhaps, be good, l 
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„ cinor, ſhe may elect her huſband her guardian, 
5 to take the adminiſtration for her uſe and benefit 
a during her minority; but the grant ceaſes on her 
coming of age, when: a new . — e e 
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namely, where the deceaſed has made a will, and 
: ppointed an executor, and ſuch executor refuſes 
mio take out probate v, in ſuch an event the ordi- » 
nary muſt grant adminiſtration/- cum teſtamento un- 
nero, with the will annexed, and the duty of ſuch 
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4 a dies, and then the other refuſes, ſuch adminis | 
Id be ration ſhall be granted. ' ON 
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famed, until he has either formally renounced 
Us right to the probate, or negledted to appear, 


if ſeveral executors are named in the will, they 
ral all refuſe or fail to on citation, pre - 
lous to the grant. After ſueh adminiſtration. the 
ccutor cannot retract his reſufal * the liſe · 
F 2 time 
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probate, being perſonal and not localꝰ; of its de- 
volving on the archbiſhop where the party deceaſed **' 


of the death-or "ſuſpenſion of the metropolitan or 
mr 6 ; of his being compellable by mandamus 
to grant probate, unleſs he return a lis pendens; 
of caveats, and appeals; of the power of the court 
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book in the ſpiritual court being evidence where 
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of its being triable by a jury, applies c_— to 
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I. 242. Bar- 
nadiſt. 320. 


e e, 

But by Nat: 37 S 45 e. go. f 10. if a pary 
adminiſter, and omit to take out letters of admini. 
3 ſtration within fix months after the infeſtate} 

8 Ow ; Keil, hei incurs the Feu of fi ty] Peine 


7 31.5; HS. x 
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Practice in regard tt to adninifratios, ar 

la 

| - LETTERS: of adminiſtration do not iſſue oil m 

after the expiration of fourteen days from te ni 

death of the inteſtate, unleſs for ſpecial cauſe, ai ar 

0 that the goods would otherwiſe periſh, the judge re 
9 Burn Eccl. ſhall think fit to decree them ſooner, YE” bs w 
L. 242 ths ol (t 
Gg out letters of adminiftricion the pa tb 
| | ſwears · that the deceaſed made no will, as far Pe 
te deponent knows or believes, and that he vi © 

truly adminiſter the goods, chattels, and credivhſ ©: 

; . by paying the deceaſed's debts, as far as the fan 2D 
| will extend; and the law charge him; and that ny 2 

will make a true and perfect inventory of all 08 '2 

goods, chattels, and credits, and © exhibit d be 

ſame into the regiſtry of the ſpiritual court, at i ſt 

le un 


125 time aſſigned him by the court, and to ren 
6 i 


ca. l. 70 ADMINISTRATIONS. | 


i juſt account. of di- ——— on 
fully required. i” 


And, purſuant to the ſtat. 61 H. 8. c. 5. and 
the 22 & 23 Car. 2. c. 10. he enters into a hond 
with two or more ſureties conditioned. for the 
making, or cauſing to be made, a true and per- 
fe&t inventory of all and ſingular the goods; chat- 
tels, and credits of the deceaſed, which have or 

ſhall come to the hands, poſſeſſion, or knowledge, 
of the adminiſtrator, or into the hands or pol- 
ſeſion of any other perſon or perſons for him ; 
and for exhibiting the ſame into the regiſtry of the 
ſpiritual court, at or before the end of ſix months; 
and for well and truly adminiſtering, according to 
law, ſuch goods and chattels ; and farther, 'for the 
making a true and juſt account of his. admi- 
niſtration, at or before the end of twelve months; 

and for deliveting and paying all the reſt and 
reſidue of the goods, chattels, and credits, 
which ſhall be found remaining on his accounts, 
(the ſame being firſt examined and allowed of by 
the judge of the court), unto ſuch. perſon. or 
perſons reſpectively, as the judge by bis. decree 
or ſentence, purſuant to the ſtatute. of diſtribution, 
ſhall limit and appoint ; and, if it ſhall thereafter 
appear, that any will was made by the deceaſed, 
and the executor therein named exhibit the ſame 
into the court, making requeſt to have it al- 
lowed and approved accordingly, for the admini- 


unto required, (approbation of ſuch teſtament 
F 4 hang 


ſtrators rendering and delivering, on being there- 


bs 2 
5 oth, £5 Seem +, 7 7 1 by 
A 3 * . 


1 $89 5990 left for his name, adminiſtration with the will au. 
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being firſt had, and made), che letters: ab: 
ED: in the court. dr 
When adminiſtration has been once committed 
to any of the next of kin, others, even in the ſame 
degree of kindred, have, during the life of the 
adminiſtrator, no title to a ſimilar grant; fo dif 
ferent is this caſe from that of an executor, vi 
has a right to probate; though it has been already 
taken out by his co-executor. The maxim, * qu 
6 prior eff tempore, potior eft jure,” applies in the 


«0 11 Vin. Abr. 5 
. former, dut not in the latter, inſtance *. 


/ 


; 218, £7.54 F 283 55 80 
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SEC T: V. rel 


07 "_ and Ae adnin pan 


"THERE are 1 various claſſes of of adminiſirs 

a tions, which, although not founded on the letter 
"> RE, of any of the abovementioned ſtatutes, fall within us 
l vin. their ſpirit, and intendment *. As, if no executor 
Abr. 94 © be named in the will, the clauſe for ſuch appoint 


Pl d. 79. 8 0 0 6 4 
> Þ.Wros,582. ment being ' wholly omitted, or where a blank is 


b 11 Yin. Abr. « 
69, com. wig. need ſhall be tranted . 


Admor. (B. 2.) Hi e aa 4 
en abe or; if the executor Ge in the lifetime of the 
$5. Sty. 147. Fer; or if the teſtator name the executor of B. 


P #1 » LEY: 1 * » K 14 + 44.48 e * to 


* 
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| be his executor, and die in the life-time of B. 


eee 4 ns erden 


Or, if he name an executor to have authority 

fter a year from his death, for during the year 
ere is no executor'*, and in ſuch caſes n, n 
en n nee "oo es 30S 


* 
4 


> * ©. 


So, if hs executor be eb of 4 0 80 


arty is ſaid to die quaſi inte/tatus, _ 5 A 
ult grant ine | 


So, in all the doe e W if NY 
a reſiduary legatee, adminiſtration is, in general, 
anted to him in excluſion of the next of kin, 
cauſe in that caſe the next of kin hath no in- 
reſt in the property, and the preſumption of the 
atute, that the teſtator would have given it to him 1 
annot exiſt, where ſuch a legates is appointed *. # "IO Abe. ' 
| = | = | 
lf ſeveral perſons are entitled to the reſidue; i 8 
ny be granted to any of them ?; and if it be « Com. | 
us granted, the other reſiduary legatees have no Amer. 5 


Jon. 163. 
um to a ſubſequent une in ws life-time of the 11 Vir. Abr. 94. 


antee, 


Such cnet may be alſo „ al- » Com. Dig. 
lough it be uncertain whether there will eventu- mer. GB. 


Ley. 36. 
ee or not ne * | . 


; 


Of this ſpecies alla is an GT RS nt? 
uariate or during the infancy or minority of 
an 


* 


Admon. ( 5 
11 Vin. Abr. 
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nuated if under ſeven years of age; the latter frog 
ſeven to twenty-one, The ordinary er gige affion 


character by the judge. According to the p 
of the court, the guardianſhip in ether e * 


0b SPECIALLAND | {wad 
an executor, or e mme N 


. 5 rr 
tion i. een en 18! a nocht 


A diſtinQion exiſts in the foiritual court beta 
an infant and a minor. The former is ſo denon 


a guardian to an infant. The minor himſelf ng 
minates his guardian, who then is admitted in m 


granted to the next of kin of the child, unleſs fy hit 


. ficient objection to him be ſhewn, and admini 


: | benefit of the infant or minor, 


tion is committed to ſuch appointee for the ue 


-- Althouph; as we have Seven wie iſtrati 
during the minority of an infant executor was, u 


tecedently to the ſtat. 38 Geo. 3. c. 87. « n 
mined on his attaining the age of. wes 
_ adminiſtration during the minority of an infan 


next of kin was always of force until his age ( atta 
twenty-one; on the principle, that the authority ˖ 


| -aly adminiſtrator is derived from the itat. of in 


. torſhip at the age of ſeventeen, was in confom 


E . . 


Ed. 3. c. 11. which admits only of a legal chi 
ſtruction, and therefore it was held he mult be cher 
the legal age of twenty-one, before he is compyliſihe « 
tent; but the executor comes in by the act 8. a bi 
party, and that he ſhould be capable of the eren 


to other proviſions of the ſpiritual law. And 


— 4 -which was the more forcible reason, ber kan 


Admon. (by 
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is incapable of do · 
8 17 e 


WW. 


venty-one, it is enacted, that where an infant is 


r to ſuch other perſon. as the ſpiritual court ſhall 


ot before, probate of the will ſhall be granted to 


1 adminiſtration. be granted to ſuch guardian 
or the uſe and benefit of ſeveral infants, it ceaſes 
on the eldeſt attaining twenty-one. | 


If there be ſeveral infant executors; he who firſt 
attains the age of twenty - one years ſhall proye the 


niniſtration granted during the minority of ſeveral 


them to a huſband of full age. Nor, if an infant 
de executrix, ſhall it be determined by her taking 


nl infants, by the death of one of them v. 


If there be two executors, one of whom has at- 
ned the age of twenty-one years, and the other 
| Mr V 


ate of diſtributions requires adminiſtratars to 


u. 3. e. 8. reciting, that inconveniences aroſe | 
om granting probate to infants: under the age f 


il, and the adminiſtration ſhall ceaſe : but ad- 1. 


a buſband who is of age. Nor, if there be ſeye- 
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* x1 Vin. Abr. 
1 Bac. Abr 

3 Bac. Abr. 15. 
Harg. Co.Lith, 
89, b. Note 6. 


9 
. 


ole executor, adminiſtration with the will annex. 8 
d ſhall be granted to the guardian of ſuch infant, 


hink fit, until ſuch infant ſhall have attained the f 


children will not expire on the marriage of one f 


3 * | | © OFFSPECTAL, ab edel 
3 - n6t5 admitiiſtration halt not be anita 


minority of him that is-under-age,becauſe'the * 


n 4 Burn Eccl. mer may execute the will A. 


240. I | 
rownl. 46. 


Rb Bak 51196 According to other aothorides * 7 adminiſtrain] 
el e. gl in fuch caſe be granted to the one executa 


© 11 Vin. Abr. 

97: 98, 09- during the minority of the other; but * 
| ra A 9 not warranted by modern kane . 

2 JD. 119. 

Yelv. 130. 


1 


9 his aaa, its not to be commit 
to a party who is very poor, or in diſtreſſed circuns 
ſtances, though the guardian or next of kin to the 
infant. When the court of chancery ſees rea 
to think that ſuch adminiſtrator will waſte, or mi 

* apply the effects of the inteſtate to the prejudiced 

the infant, for whom he is merely a truſtee, tlit 

1 9 court will appoint a receiver of the perſonal eſta 
u Vin. Abr. ee (hs _"_ of Et e. 


100. Barnard. 
23. 24. 


It has been held by PODS that if ſack admin 
ſtrator continues the poſſeſſion of the goods 
the full age of the executor, he becomes an exe 
tor de ſon tort; but this is denied by others, al 
their opinion ſeems-to'be the more correct, becaus 


ay 9 1 85 he came to the ann of the goods ane 


61.0 wg: tl 


| In this claſs maar ranked adminiſin alit 

IT 4 54 Teel. pendente lite, while the ſuit is pending; and! 
may be granted, whether the ſuit reſpecds a will, 

4 ＋ N the right of adminiſtration *. But it is never gran 

576. 11 Vin, 1 till a plea i in the cauls: "is __ ge in, 


Abr. 105. ad ted. 


n 
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Nor vill the court of chancery, generalty ſpeak | | 


0g, in ſuch caſe interfere, and — a receiver A 
Juring the JOEY Ef phi W e eee 


Of the ame ſprees alſo; is ei 00 ground. * 
don the incapacity of the next of kin at the time 
f the inteſtate's death, ariſing, for inſtance, from 
taint, or excommunication, madneſs, or bank. . 
uptcy. If ſuch incapacity be afterwards removed, 
u v.38 u 

uch eee avoided *. Ie | Amor. Bn) 
To this deſcription. alſo muſt be ones admi- | 
iſtration granted at common law, durante achen ' 1. + 
id, during the abſence of the executor, or next ß 
in, from the kingdom; and it of courſe ceaſes on | 
he appearance of the executor, or next of kin, and 
is os ans GS or acminiratjog, M 

inn: oe bs, bert t us 
Under is head alſo i 18 8 adminiſtration 
ted to a creditor : ſuch adminiſtration in ge · 
eral is warranted only by cuſtom, and not by any f 
aprels law, and may be granted where it is viſible 
le next of kin cannot derive any beneſit from the . 
late; but, that is to be underſtood anly where 5 
dey refuſe the grant, and the courſe is for the. or, 1 0 
ary to iſſue a citation for the next of kin in 
rial, and all others in general, to accept or re- 
e letters of adminiſtration, or ſhew.,cauſe why | 
b — ſhould not be nn to a mn, „ als * 4 Born * 


L. 230. 2 


Com. 505. 


And by the aforeſaid ſtat. 38 Geo. 3. c $96 if n , 
3 bar expiration of twelve calendar months — 1 } 
from 


or SPECIAL AN wa. 
| FOE the teſtator's death, e fe 
| probate hath been granted ſhall be reſiding out is 
the juriſdiction of his majeſty's courts, on applicy 
tion of any creditor, next of kin, or legale 
grounded on an affidavit,” in the form therein he 
eified, ſtating the nature of his demand, und an 
ſence of the rang ſuch ING an. 
eee & — | yeah ol 


Of the ame nature is neee compa 

by the ordinary in default of all the abovemes 

| tioned parties, E 
z 2 Bl. com. ae * | 
308. c * 
The landeten of r cheſs Aae he 

tions reſults from the ordinary's original power 

common law, by which he may make the grant ace 

whom he e and, therefore, it is held, face 

he may in theſe caſes; as not having been expreſs) 

provided for, impoſe on the do nes ſuch terms ul 


7 4 Burn Eccl. hs nan urn nem 7. a 5 Fein grant 
. 237. 2 P. OF" 4 | 1 0 joule 
Wms. 582. 

- Wo: 9% oo e erk wee executors me and e ab 
My. FW refiduary legatee moved for a mandamus" to the 


cleſiaſtical judge to be admitted to prove the win 

and have adminiſtration with the will annexed, iniſ 

ſnewing cauſe the court held, that the — 

| left to the election of the CO A 

x Burn Eccl. the rule. ee 4115, 7 201 4 * 


L. 231. Stra. 5 i - lon, ; 
956. Co 


e e eee eee ndanuhelon 
| WD 


Mt 


„ II. LIMITED: ADMINISTRATION. . : 57 | 
fed of his'deceaſed- ſon durihg"the- eiriey of / | 
Is grandſon, the court refuſed the application. 4, the Beck 


On the ſame principle, where, on the renuncia- 

jon of the next of kin, ſeveral creditors apply for 
iminiſtration, though the court may prefer any 

ne of them, yet on the petition of the others, it 

ill compel him to enter into articles, to pay debts x] 
equal degree in equal ee n 7 
reference of * own. ; % 


There nals allo 2 limited e or kgs Amed | 

ration committed to the party's care, namely, f 
ertain-ſpecific effects, as of a term for years, and 

he like, and the reſt may be committed to others, 

r for effects of the inteſtate in this county, or 

lace, to one, and for effects in that county, or 

lace, to another; and as well in general caſes, 

in the caſe above ſtated, of th wife and next of 5 
ne. But ſeveral "adminiſtrations cannot be < Com. Die. 
qted in reſpet of one and the ſame thing; as 4 fel Abr. got. 
Jouſe, or a bond, or any other debt. For it would vid. ure. 60. 
e abfurd; - that two perſons ſhould have a diſtinct 

ht to an individual ehattel, or cheſe in action \ Bac. Abr. 
i reſpeft however to ereditors, ſuch ſeveral ad. 57; wt 
niſtrators are all confidered NC e oo” 

nen anne an 1 Vu. Abr. 


139. Cro. Cat. 
293 7 


Adminſtraion alſo may be granted en condi 8 
ion, a8 where a former grantee is outlawed, and in b 
ſon 1 8 ſea, i it aa be committed to another, 

but — 


78. 
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3 if the firſt grantee ſhall· return he ſul i 


{ Com Die 50 entitled to adminiſte rk 4 


Roll. Abr. 
08. 11 Vin. 
Abr. 70. 


. 


24 Burn Feel: 
L. 241. 11 Vin. 
Abr. 87. 2 Bl. 
Com. 505. 


The 3 :alſo; in default of perſons entitle 
do dhe adminiſtration, may grant letters ad gn 
dum bona defun#i, and thereby take the goods of th 
deceaſed into his own hands, and:thus; aſſume ti 
office of an executor, or adminiſtrator in reſpec i 


the collecting of them; but the grantee of ſud 


letters cannot ſell the effects without making bim 
ſelf an executor de ſon tort. The ordinary Ya I 
ſuch ef and therefore he cannot N 
on Saher b. 


If a baſtard, ber as 1 * __ nol 
dred, or any other perſon having no kindred; & 
inteſtate, and without wife or child, it hath f« 
merly been holden, that the ordinary could ſein 
his goods, and diſpoſe of them to pious uſes : 
now it ſeems ſett led, that the king s entitled 
them as ultimus heres; but in ſuch caſe it is 
practice to transfer the royal claim by letters 
tent, or other authority, from the crown, wi | 


Gy reſervation, as.it is ſaid, of a tenth or other f. 
proportion of the property, and Wen od 


* Com. . Dip. 
Admor. (A. 
11 Vin. Abr. 88. 
3 P. Wms. 33. 
. 1: Wooddes 


398. 


of courſe W to ſuch neee 
tion“. 


ee eee 
patent are merely in the nature of a recomme! 


tion; and that though it be uſual for the ww 
1 FEET Ni b 0 1 13 


- 


Mt. Lens en. 


o admit ſuch patentee, yet ſt is rather out of reſpect 
0 the king, n ſtrictly of 9 5 | Seu "wg 2 . 


Adminiſtration. may alſo de ry to 17 at- 
orney of all executors, or of all the next of kin, 


K | 


1 provided they feſide out of the province; but if 
oc effects are under twenty pounds, ſuch admini- 
ration may be Brann, whether A2 ale i el 
ſuch ent, or not. 5 : 
un. 9 58 6 805 s 
$ 09 4 age 

8s ECT. W WP 
. 2 aininiiration 10 inteftat lane and marines 


1 fot g Ni 


WITH. regard to th adriiniſttariowvof. 5 


f ſuch petty officers, and ſeamen, non · commiſſioned 


5 fſicers'of marines, and marines,” as are abovemen- 


toned, in reſpect of ſervices in his majeſty's navy 
na de before cited ſtat. 32 Geo. 3. c. 34. it is 
e cted, that the party claiming ſuch adminiſtra- 
jon ſhall ſend a note to the inſpector of ſeamen“s 


e ſhip or ſhips to which he belonged, and that the 
arty has been informed of his death, and requeſt- 
tes the inſpector to give ſuch directions as may en- 
nendiblc him to procure letters of adminiſtration to the 
1 eaſed; on receipt of which, the inſpector ſhall 
nnſmit the form of a letter, — a liſt of 
* 98 the 


„ges, pay, prize-money, or allowance of money, 
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PN Abr. 
1 Salk. 37. 


Als, ſtating the name of the deceaſed; the name of 


a Supra 32: * 


the caſe may be, certifying that ſuch ,twachoul 


| the ſecond certificate ſubjoined to the aboveme! 
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ms en of kindred to the nk inglyſixg 
with blanks for the time and place of the inteſtae 
"birth, and the ſhip he belonged to, and that th 
arty. had obtained information of his geath, vit 


5 blanks for the place where, and the time when t 


happened, without leaving ; a will, {qt the beſt of the 
party's knowledge and belief; and applying to th 
 inſpeQor for a certificate, to enable ſuch. party. 


obtain letters of adminiſtration to the deceaſed; 


effects, with alſo a blank for his degree of kindred; 
and ſtating, that nq one, to the beſt of his knows 
ledge. and belief, was of a nearer degree at; the tine 
of the inteſtate's death, who, died (with a blank, 
which to. inſert whether) bachelor or widower;.ty 
which, form ſhall be ſubjoined a; blank certific 
tobe ſigned by two reputable. houſgkeepers of; on 
pariſh where the party applying is reſident, of the 


knowledge of him, and of their belief, that wha 
be ſtates is true; and alſo mans bieten 0 


the churchwardens, 0 or bee aide of the ana, 


keepers ; are reſident in the pariſh, and of good nf 
pute; and alſo ſtating, that if the party applying, 
the widow. of the deceaſed, ſhe muſt forward wi 
Juch, certificate an extract from the pariſh regille 
or ſome other authentic proof of her marriage3al 
containing allo the ſame directions as annened | 


tioned check „ in regard to proof of the deceaſed 
 deathy if he died after he had leſt tlic naval ſervo 
in regard;to mentioning the name of a ptodtr 
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a x? = 
A 4 * 
* * 1 — 
* 


4 


Ci, 1 40 $M * 18 * 


te employed in e te 2drninifiraton's und 
that che application; when filled up and artelted; 
ſhall be ſent by the genefal pbſt Ader ere . 
febted to the treaſurer of pàymaſter of his mae ye 
nary, London. And on the receipt of ſuch paper, 
the party claiming the adminiſtration "ſhall fill 

the blanks in the firſt part of the paper, and 
ſubſcribe the fame, and two inhabitants of the pu- 
i within which the party ſhall reſide, thall"figh . 
the firſt certificate on the paper, having previoully ß, 


ſer, and two thurchwardens (if in England), and 
wo elders (if in Scotland), ſhall fign tfie ſecond 
erificate' on the aforeſaid paper: and the paper 
hang in all things completed, ſpall be "returned, 
Maſe ts kes treffer er peymaſtet of Rib . 
ly's navy, London, and he on receiving the _ 
ſhall direct the inſpector to examine it, aud make 
Which enquiry relative thereto as may appear to him 
no ofÞccefſary ; and, if he ſhall be ſatisfied, to make out 
ne, certifcate, ſtating the 8 of the party to 


houle nag! containing the party's deſcription, atid 
od rating whether he is ſole, or one of the next of 


Ving! | of the deceaſed, the original plate of reſidence 


rd. wilt the deceaſed, and whether ſeaman or marine, 
eile the name of the ſhip he belonged to, and that 
ge 200 died inteſtate, and whether bachelor or widows 
exed WP; together with the time of his death; and that 
vc ppearing that no will of the deceaſed has been 
cealedWſdeed in the office, he, therefore, grants ſuch ab. 
ſervouuput of the application, and certifies, that he be. 
otter! 8 what is ſtated to be true; eee party 


„ way 


filed up the Blanks therein, after which the mini. 
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15 | ; . l Es ſuch part) is. ; otherwiſe entitlel 7 
„ thereto by law: to which certificate there ſhall be o 

- Tubjoined 4 notice, that previous 'commilſion a 
3 requiſition is tor be addreſſed agrecably to the fl. P. 
—_—. perſcription, of the within cover, in which the lane 


5 is to be incloſed, and forwarded by the prod, it 

- and when the commiſſion or requiſition ſhall be w 
__— turned to the office, it will be forwarded | to bim © 
3 e he is then to ſue. .out letters of adminiſtratio — 
NT: and ſend them to the inſpeQor with his charge . 
noted thereon. And then this certificate dhe! n "i 

pedor ſhall ſign, and addreſs to a,proftor in Def . 

; tors Commons, and ſhall, at the ſame time inclok S 

- therein, a letter addreſſed to the miniſter ally” 

7 churchwardens, or. elders (as the caſe may be), p ul 

the pariſh, within which the party then reſide 2 

0. franked by the treaſurer, paymaſter, or inſpedi 1 

5 in which the previous commiſſion or requiſition N l 

to be incloſed, informing him of the applicat 92 


' <4 {| atteſted by him, and the two churchwardeny, 
elders, and requiring him to ſwear the party, a 
cordingly, provided he anſwers the deſcription cal 
tained in ſuch commiſſion or requiſition; ; and wi 
the ſame is executed, to return. it to the pay ako 
and to ſpecify and deſeribe the receiver general 
the land tax, collector of the 'cuſtoms, or of f 
exciſe, or the clerk of the check, whoſe abode 
neareſt to the party applying, when ſuch perl 
will be girected to pay him the wages due to 


- deceaſed; and . the miniſter, if the appli 
ti 


Cs, 1 - a4 70 SEAMEN, 


tion was not atteſted by him as 1 — ſtated, to 


XY return the incloſed commiſſion or requiſition, that 
"TY means may be taken to diſcover the impoſition; 
and the proctor ſhall immediately, on receipt of 


ſuch certificate incloſed in ſuch letter, ſue out the 
previous commiſſion. or requiſition, . and inclofe it, 
| with inſtructions for executing the ſame, in ſuch 1 
au |ctter, and ſhall tranſmit the letter by the general --- 
poſt to the miniſter and churchwardens, or elders, 471 
and they immediately on the receipt thereof ſhall 3 
proceed to the execution of ſuch commiſſion or re- IA 
quiſition, and the fame being ſo executed, hall! 
tranſmit it to the treaſurer or paymaſter; and if q 8 
the party applying ſhall reſide at a diſtance „ "6; 
the place where the wages, pay, prize - money, or 4 
other allowance of money due the deceaſed,” are 
payable, they ſhall ſpecify and deſcribe one of the 
perſons enumerated in the letter, who may reſide - "Tu, 
neareſt to the party ſo applying, and the treafurer | N 
or paymaſter ſhall immediately on the receipt —̃ 
thereof ſend the previous commiſſion or requiſition, > 
Þ executed, to ſuch proctor, who ſhall, without 
delay, ſue out letters of adminiſtration in favour 6f 
the party ſo applying, to the eſtate and effects of 
hich deceaſed perſon. The ſtatute alſo ane — 
Imilat regulations in regard to the grant' of 1 | : 
uſtration to: a creditor of fuch inteſtare. 7} 8 8 : 
The Mögen of this act, 1 have eth . 
boned, are exrended 198 the ſtat. 32 Gro, 3. y. 
0 keland. 
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e SECT. VII. 1 ſtr; 

2 00 . in caſe of the death — the aaa 1 
A | i” "ROE of the executar inteſtate. - . 
3 AM now to 0 ah the effect of the 00 [0 5 

LS an executor, or fame vith e i the WM 

: 3dminiſiration, 1 WF. 


* a is F to tyo, EO one pro 
| 5k 8 dies, the furvivor ſhall be ſole adminiſtrator“ "for WY" 4: 
oP! it is not "Us a letter of attorney to two, whetez by Ws, 


: "2 e . * death of one the authority ceaſes, but it is a Ml - 
4 office CO.) to {ir of an 7 EET which ſur . V 
- 8 56. y e ; | | WY | wack, 0 be gt 
dern. ne ; AY : 
"I, Vin.Abr.6 % | * * 
Jamgr & 7 70 8 adminiltrstot is e the aner of the of? 
We. dinary, preſcribed to him by ac of parliament; it in 
. whom the deceaſed has repoſed no truſt, and, there! 
? fore, on the death of that officer it reſults'to ths 
| ordinary to appoint another. And, if K. ig execy | 
tor die inteſtate, the adminiſtrator of ſuch'executt he 
YT ROE IR 15 has clearly no privity or relation to A. ſince he j dd it 
6 - commiſſioned to adminiſter the effects only c of nn 
=. - _— executor,” and not. of the original teſt nl 
1 e both theſe caſes, therefore, it is neceſin ed 
fr the ordinary to commit {thay adminiſtra 
IF TG 2 we mary ITY ano 2 * 


1 2255 4 4 l i 2585 
* e . But, 8 to 3 {minſtratiot 
frm © 10 he aun granted, lſtintion ariſes besen 


* 4 dor Asche Tüvre nn „ : 
1:1 Wi caſe where the executor, or next of kin had — 2 | ns 


bis death taken out probate, or letters of 2 
{el ration ; and where he had omitted to do ſo. 


k an executor die defore probats; His thay 8 1 
Canot prove, or take on himſelf the execution bf 2 ro 
the will of the original teſtator, becauſe” he is not *. 1947, 
k thereby named executor to ſuch. teſtator. He only | 

1 em prove the will, wha by the will is conſtituted” 

executor. The omiſſion of the firſt executor” tw 

ons prove the ſame on his death determines, although 

"for it does not avoid; the executorſbip, or vacate the 
; by Lacs, which wm INE 12 u Ma Abr 
an 
fur- 


g 


1 1. 

. 308; IF 
When this caſe occurs, an adminiſtration aſt 45. 2 Jas. a 

be granted, and the grantee ſhall be the repreſens, * «44. 1 


ade of the party who originally died: but it ſhall n 
e or be an immediate adminiſtration, that is, without 52 e 
t. in” ing mention of the executor, whether he did CIAL Lo * 
dere point of fact adminiſter, or not z becauſe admi., = 
iſtering is an act in pair, of which the ſpiritual, _ 


wurt cannot take notice. The ordinary muſt com · 
uit adminiſtration, as it appears to him ma 1 SE 
ar 8 -c a ; 
den thus appear only dy the probate *, 15 ge 4B 
ln like manger, IA. FM inteſtate, and B 11 Fa ; | 
i I to adminiſter, and dies before he takes ou 7 = 
uitiſtration, an immediate adminiſtration ſhall .- on 
Ge in ſuch caſe it ſhall be granted to 0 mee 41 
| repreſentatives of B. if the only party * „ 
dation, in preference to the repreſentatives of RK. 
e 
3 64 | 


OF nnen on DEATH Aba! 


- veſted: intereſt, and in ſuch grant the eccleflaſtica 
court regards the property; and therefore if a fon 
die inteſtate, without wife or child, leaving a fl. 
ther, and the father ſhall himſelf die before he takes 
__.._  - ont adminiſtration; it ſhall' be committed to his re, 
"Ps 8 1 25.1, preſentatives ; and fo it has been held in caſe th 
1 Sd img wife die inteltate, and the huſband die before be 
Admor. (B. ö.) takes out adminiſtration; it ſhall be granted it the 
25 eee. repreſentatives of the huſband; but it is no ſe. 
3 ' tled that the court is in the later inſtance ound 
45. by ſtat. 31 E. 3. to grant adminiſtration to the nen 
5 of kin of the wife, and then he r r e 

| hen re equity er the huſband's e '01q 


235 11 Vin. I. he 
I. 
DL ts. 1 If the deceaſed ' executor hath- hi out pro. 


8471 of 425 P. pate, or the dectaſed's next of kin adminiſtration 
not, : then another ſpecies of adminiſtration, ich hah 
not hitherto been mentioned, becomes 'necel 
fſary, namely, an adminiſtration de, bonis non, that 
is, of the goods of the deceaſed left unadminiſte 

ed by the former executor, or adminiſtrator, by thy 
grant of which, ſuch adminiſtrator ' de 'bonis non be 
cCWC̃omes the only petſonal repreſentative of en 

r. originally deceaſed , i 


5 Nb Be. . Meg 
n Adminiſtration of either ſpecies. 1 general 


8 Bac. Abr. 19. ſpeaking, granted to the next of kin of ſuch part 
en But in caſe there be a reſiduary legatee, it | 
be granted to him in preference to ſuch next « 

"Ru kin on the principle above ſtated, becauſe the ne 
: ö „ ge 6) of kin has then no intereſt i in the property „ Th 
3 wire A, made C. executor and AIRY . 


+ 2 Bac. A, 2 1 


1 4 


c. 1774; or Agnus Barg, Ai AG. 


4 B. made C. executor without giving, himthe | 

MI ſurplus 3 and. C. afterwards died inteſtate: it was | 

A held, that the adminiſtrator” of C: ſhould; be admi- - 

+ WI ciſtrator. 4e 4onig non of A. but that the next.of kin 


of B. ſhould be adminiſtrator de bonir nan of B, l. 


he WY che. reſidue be bequeathed... to ſeveral perſons, 15 Nec 

he WY fuch adminiſtration may be granted to all or either 
or ther, as in the caſe of an original adminiſtrator, '_ | 

fe. WY although there be no preſent reſidue ', But for ſuch 10 Dig: - 

nd WM purpoſe there muſt be a complete diſpoſition of Fa 2 15 2 3 
ext WY the property“. If the executor be himſelf reſi - „ 1 Vin. Abr. 


en duary legatee, although he. refuſed, or before. he 89. Jo. 225. 
14 proved the will, died intęſtate, an immediate n 
in niſtration with the will annexed ſhall be granted OE 
po o his adminiſtrator “. If an executor be refiduary '« aw 1. 8 
legatee, although he refuſed or died before. prohate, Rep, 16 D 
koving will, his executor will be entitled to ſuch 55 
adminiſtration *,- If an executor and reſiduary le- Com. er 
gatee, after probate, die inteſtate, adminiſtration de — * ” * 
lenit nan, with the will annexed of the teſtator, 2 
ſhall be granted to the adminiſtrator of ſuch exe- "3 
cutor. If a feme covert executrix die inteſtate, then 4 
an to the effects which ſhe ad in that capacity, ad- 9 
miniſtration ſhall be granted to the reſiduary legatee Anne 
if any, or to the next of kin of the teſtator. If we l 
vere herſelf reſiduary wins, 8 it thall be 8 to, 


her huſband * v. 11 Vin. Abr. 


| Phony rae is 1 I: 
Where thaw are Ls peak ity of 8 * 1 5 A 3 ak. 
one proves, and dies, and then the other renounces, 8725 8. 408, , 
the executory of the acting executor have noi con- * 1 
Fm with the adminiſtration of the goods unadmi 
niſtered, 


* 36 | ADMINISTRATION, HOW GRANTED, Wet 


nittesdl but ile me Hall be granted to the tidxt 
Ana 2 ; of Kin, or Ny lies of the firſt e 
31114. Mane; 
80. if there be two executors, one of whom ap. 
points an executor, and dies, and the ſurvivor. die 
Ng inteſtate, the executor of the executor ſhall not in. 
termeddle with the firſt teſtator's effects; for the 
power of bis teſtator was determined by his death, 
and the executorſhip N ay. fr in We ocher en. 
5 . as ſurvivor. | Bio 


; eee eee 3 dug 
the minority of the executor of an enecutor he 
has no authority to intermeddle wich the eſſecti af 

8 the original teſtator.” The ordinary, in either caſe; 

ſhall commit adminiſtration 'de- bonis non, to the 


q 12 Yin, Abe | 
67 ingot 10. next of kin or en, bene of the. original 
X. 01 105 N 
Cro. Eliz. 5th WOT, . i GOATS, 19 An. 
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+ Hud adniniftration ſhall be. eto uiid 
 /420hen. voidable— f repealing the Jame-rhow: * 
ge ecke meſne acts, | nig u bio: 


L os 


2 2 1 . - ADMINISTRATION is groeraly grantec 
1 Show. writing under ſeal.; 3 it may. a be committed 


44 


s but i 1 cannot be e by '... «41 Am kb 
| 9 
In 


8 an, entry in the regiſtry, without letters Ju fi uz. 


"> = I 


. 


> I 


eam. | a7'fs tA 4 HEN vow. Ter Sts” | „ 
u letters of adminiſtration, . the ſtyle of RE | 
eee 1 ao 


je 
urn 


A 


v4 


iperted% s. ENS. 
A nor can e or ere 
ann compel lin in keene Ks Ky {a b 9 


1 1 v 


Where adininiinaton f is 8 . 2 
aiſünction occurs between adminiſtrations which. 
are yoid, 50 ſuch as are only voidable. e 


1. there EIN cet ſnd ales 5 5 
granted beſore probate, and refuſal, it ſhall be 
wid on the will's being afterwards proved; al · bs K 
tough the will were ſuppreſſed, or its exiſtence! | 
were unknown *,' or it were dubious Who was exe»: « tom. 2M 
cutor.*,- or he were concealed; or abroad 5 at the Flad, bros 155 
time of granting the adminiſtration. Or, if there 11 5 6 W Bf) 
be two executors, one of whom proves the will, rr 75 
and the other refuſes, and he who proved the will Moore 6366. 
dies, and adminiſtration is granted before the re- ( 1 vin. Abr. 
tuſal of the ſuryivor, ſubſequent, to the death of 68. 2 Lev, wh. 0 
his co-exegutor ; or, if granted before the refuſal TIO 
ofthe executor, although he afterwards reſuſe e, 5, Pom. K 
ſuch adminiſtration ſball be void. It ſhall alſo be B. 10.) 2 Lev. 3 
wid, if granted on the ground of the \executors + Show. l.. 
becoming a bankrupt, as ic was before the a rn Het 
1b Geo: 3. e 87; if committed durante minoritate, i 
where tlie infant executor had attained the age f & 
renten. So, alſo, it ſhall be vaid if granted by : — 

j incompetent authority, as, by a biſhop, where 


4 l Salk, $6» * F 


9 NESS WIEN VOIDABLE.”\ . Werl 
13 Bac. Abr. i e l bona. notabilia, FO un * 


Com Di | 
Tamer. (B. 2 Wen g in . e wa ww 4.210 


Ci 


ak fc - 40 


Wms. 44. 


Ta 9 5 Q. 


5 8 0 at wo J Ws of Sura "Bar there is another, * 
| F554 Dig. | ſcription of caſes, where adminiſtration i: is not void, 
Admor. (5.6, but voidable only by the act of the ſpiritual court, 
Salk. 38. 1 P. 

Wms.43- 28, if adminiſtration be granted to a party not next 
* Com. Dig. of kin !, or to one of kin together with one not of 
wo Gr) kin, as, to a fiſter and her huſband “, or tothe 
vin. Abr. wife's next of kin inſtead of the huſband *; » ot, if 


$5. x Sid. 409. it be granted on the refuſal of an executor, who 


for hand 845 had before adminiſtered®; or, if it be granted, ad 
Off. Ex. 40. 41: non vocatit jure ae FI without citing the ne- WM |: 
P x1 Vin, Abr. ceſſary parties*; or, to a ſtranger à; or, by fraud to 
3 Fo ) and miſrepreſentation, though otherwiſe | duly Wl th 
Lex. 305: | granted , as where the grantee, by. falſe Tugge- he 
. tions, prevented a party in gqual degree from ap. I ar 
2 4 Win Abr, plying; or, in caſe adminiſtration be granted in WW be 
14: 1% eonſequence of the incapacity of the next of kin, ad 
1 rare and the incapacity be removed '; or, if the grantee WI ref 
215. 18id. 373, {hall become non compos mentis, or otherwiſe inca- WM ill 
*1x Vin. Abr. Pable*; or, if it be granted to a creditor- before Wl 
115, x16. the renunciation of the next of kin *; it is not 
* IN void, but nne and may by uri 71 21 
2Salk. 38. +» 10 br. 
6 wks . .»;Mf W * a reſiduary 3 ar eie mi 
” Com Dig. tion be granted to the next of kin, though not 
e 50 void, it may alſo be repealed, whether deer 
Be Ver 319. e 5 or not v. 50 


— 
* * 4 FS 11 5511 
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Dee 
- Although 


1am. ör nuenALING TME GRANT. * = 


. Although a feme covert die entitled to ſeveral TV 5 8 
i debts due to her before marriage, which by law'do 17 6 
' not belong fo the huſband, and her next of Vn : . 


Te appear, and take out adminiſtration, it c al be . 

1 bad e k th ee R En 
id, 1 „ 

rt, If een 600 5 at's of adaitaiſization, oe 

by the metropolitan, and the other by the biſhop, e 

of where there were not bona 1 "this DOR Y 11 Vin. Abr. 


2 tire adminiſtration wh * ee . 1 _—_ — = 
, 


Admor.(B. 8.) 
rho At common Au ihe! dier a 0 W | 
ed, adminiſtration at his pleaſure, but now, ſince the e 
ne- ſtat. 21 H. 8. if adminiſtration be regularly granted 17 Vn. Abr. 
aud to the next of kin, according to the proviſians of Bec ts, | 
uh WH 'the ſame, the ordinary has uo ſuch diſeretion. If „ er 
ge. ne aſlign a cauſe for a repeal, the temporal courts :? We 2. 
fl ne to jusge of its ſufficiency . Thus, e 2 15 8 
| in BY bed, that, where the ordinary bad elegted to Pu ; 
kin, I adminiſtration to the father; he had no power sf q Ahe ar 
nice WY repealing the adminiſtration at the ſult of ä party 1 Kell 8 
nca· Meging herſelf to Neue willow *. ; 8 8 is We * 1 Sid. 8 
not 80 ere ann wm granted to ban. TEETH 
a married woman; pending a cavearentefed by the |, 
brother, on appeal, it was adjudged, that the ad- » ,; Vin, Abr. 
* r 117g 1 not -m revoked bore vg -_ , Lev, 
5 EDI 1 
And, ee adminiſtration was ned to * We 
Jounger brother, and the elder ſued to repeal it, ck 450 
the deciſion was the ſame; but, in that caſe, it 
©: bn b : * . Was 


. #7 
- * & 


ough 


© 7 Vin. Abr. 
2x64 + Kebl. ; 
$124 Fitzgibb, 
303. 


4 11 Vin. Abr. 
116. 15 Mod, 
41458. 
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* Nr. 


© x3 Vin, Abr. 
100. * we 
Mod. 2 

_ 5 
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A 4s * # 


1 1 i Vis Abr. 
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| Las intimadecl it would: have been different il ibe 
adipiniſtration had been granted pending a Caveat 


Nor, if adminiſtration be granted to a creditor, 
and, afterwards, a creditor to a 2 amount ap- 


pear, ſhall it be revoked for him . 80, where ad. 
miniſtration, during the infancy of the 'inteltate's 
ſiſter, was Committed tot the great. grandmothet, 
and, though the grandfather, the plaintiff in pro- 
hibition, | ſuggeſted, that the adminiſtration” was 
granted by ſurprize, and, that as he was nearer of 
kin, it ought to be granted to him; the court 
thought, in this inſtance, propinquity to be no 
ground of preference, and, ſince the ordinary had 
u power at common law to grant ſuch adminf 
ſtration i in the caſe of an infant next Kin, but 
only in that of an infant executor, having | once 
executed his authority, the grant ought not to be 
repealed *. . 80 where A., an infant, was made 
' executor, and reſiduary legaree, and, ir he Gel 
under age, then B. „another infant, was appointed 
reſiduary legatee, and, on the like 'gontingency, 
the. reſidue was bequeathed to C.; admini 
during the minority of A., was granted to M. 
mother; A. died inteſtate under age, B. was fil 
an infant, and on the queſtion whether the admi- 
niſtration might be repealed, and granted to. C. 
the court ſeemed to be of opinion, that the ord- 

_ nary had executed his authority, and that M. ſhould 
not be diveſted of the admuntiration Fung the 


4 1 5 


17 


as 
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_—_ granted 10 one. Wers ts: had equal - 0 


right is good, de not be ee, 0 . 1 


n as 


"But, in general, if adminiſtration No amend % 
wrong party, in ſuch caſe the ordinary may repeal 105 $1 . 
it, and grant it to another, for he has not executed "7" 
his authority, and it is a power weiden to _y > 
court to redtify its FO 24h 


” 


$2.41 * 
* 1 n 44 * * e 
74 , + © * 7 9 


1 8 8 a 1 covert had del in- ry on (BY 5 
teltate, and her next of kin had obtained admini- f P. Wms ee 
tration, it was adjudged, that it ſhould be re: e 
pealed at the ſuit of the huſband, becaufe the d. 
dinary, had no 1 s or election to e 


Nox 1 11 Vn. Abr. 

other than to kim e 0 10 a” | 
Reel. E. 246. 
SF e ; 

bis the adihiniſtration be repeale led 45+ want Gk 1 * 


form i in the grant, in ſuch cafe the ordinary \.. = Bf þ * 
re grant it to the ſame party, Arhongh there be de 5 
others. 3 in equal degree e $9869 14 ee 15e 


I; administration be dey quia es ihr 
8, where, on a falſe ſuggeſtion in reſpect to. 1 the 
lime of the inteſtate' $ death, it. iſſued before the | 
expiration of a fortnight from that event; or where 
th: court on commitiing it took ſecurity inadequate — 
b the : 1A of the de e ee 6 

eien 1 d. 


'W 
Nor can 5 ordinary revoke the grant on ac- 
count ot As AL the letters were ſued 
alter 


. - £1 
FFT a 105 1; 1 ＋ "> 


* 


or REPEALING TME GRAN. 100 


3 *n A, eayeat; enfetill; Yor he. ought da we Gul 
ene, Ar. Get cangon: in the. firſt inftance to prevent mg, 
een 2 Adminiſtration, Nor can be rere it on heal. 


CY I Ventr. 219. miniſtrator' 5 omiſſion, to. bring. A Lf ny 
1 11 Vin. Abr. . Lcd; 1 


A 0 u 5 Re: 15 213 11 
n 6 tl 3661 x a. "7 = FF f ifetem | i 
=... 1 the grant regularly ict, and 8 
„ pits, Fr | ters of adminiſtration uréd obtained by /edllufioy 
1 1 ſubſequent letters are void, and all not it 
© $41 Vin. Abr- peal the farmer deinen. 1,9: iqw/ 
| ** ; 228 . (242 e 15 N 17 K III 515 51 Meili 
aa Some authorities! maintain, that if the ordinary 
| commit.adminiſthationto the wrong 8 then 
it to the xight, the ſecond grant is a cpu 


* 


1 | RY Abr. of the firſt without any ſentence of reyocdtibt®; 


s Burp / 
Led 1. = but in other caſes it is held, that the firſt is not 


ini, Abr. BYgided except: by judicial, ſengence;S . Hod e 
215. in not. *prRQice is, 40 call in and tevole the inf den 
788 Elis. 315. {tration before the ſecond; is: granted But fte 
a adminiſtration by an archbiſhop, if the biſhop to 
whom it belongs grant adminiſtrations andlethen 
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„ Tete various animals are no longer the pro- 
N ef an individual, or tranſmiſſiblie to his 
preſentative, than while they continue in his peſ 
ſeſſion. If they obtain their natural; freedom, his 
property inſtantly oeaſes, unleſs they have animen 
reverfendi, which is to be known only: by, their 
euſtom of returning. The law, therefore extends 
this poſſeſſion farther than the mere manual occw 
pation. The qualified property in a tame hawks 
not diveſted by his purſuing his quarry in the pre- 
ſence of the ſportſman, nor in pigegns,. eſpecially 
of tbe carrier kind, by their flying at a diſtance 


from their home; nor in deer, by their being 
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and open to the firſt occupant. But, if a deer, or 
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* Ths ee or The Tia lip” 
o 100 F#TOR, IN SUCH 25 Ths ci 12 
"TELSHS WERE NOT IN THE DECPASED'S P08 
"NT 4 Tre: TIME OF Ar DEATH.” ed 
. 84. 5 4 
OO bs, a. nM, 
| of bis interef in choſes i in "OY _ Wit 
PROCEED now to treat of ſuch of the tea 
5 | tor's effects as were not in his poſſeſſion at thei  , 
time of his death; and in this claſs I am firſt i rea 
conſider choſes, or things in action, "as well tho Ache 
where the cauſe of action accrued ig the teſtator ¶ not: 
life-time, as thoſe where it accrued after his n 's 
5 ö mag 
3 In regard to the firſt, the executor is enttel ede 
the teſtator's debts of every deſcription, either debi_ll | 
of record, as judgments, ſtatutes, and der an 80 
or debts due on ſpecial contracts, as for rent; 
on bonds, covenants, and the like, under ſeal ; os vel 
debts on ſimple contracts, as notes unſealed, ö 
promiſes not in writing, either expreſs or implied i Sc 
5 - and all ſuch debts, when received by the executoheri 
8 8 be G hand). judg 
5 . 5 f althg 
* A executor is | alſo entitled, purſuant to E 
| 131 4 6. 7. toa een in damages for 
tr j 
; { 
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e _— 3 
le. time; ung by the equity. of, that ſtatute, era 


is cloſe ; or for cutting his growing corn, which Are e 
1 a .chatral, and carrying it away at. the ſame dann If. 


* ine ; and by the ſame liberal conſtruction of the P. 566. 
Fo oovementioned ſtatute, the executor is alſo enti - „ ventr. 127. 


a to a debt accrued to the teſtator, under the 

of » Ed. 6, cg. for not ſetting out 
iber *; to a que impedit, for a diſturbance. of his * 1 Std. 55.07 
pe m z to ejectment, for ejecting him j and, Poph. — 
in ſhort, to every other injury er to his en "OF Bx.66,67 
" „ eee 101 * * | 


>» ay - 
1 


. nk 
reach of a covenant to do a perſonal, thing; and * Tat. 168. 
though the covenant ſound in the realty, as hy OI: 
not aſſuring lands, yet if it be broken in the teſta- 

jr's life· time, the executor ſhall be entitled to da- 
mages :; and the damages in apy of theſe * * 
eee r is aſſets. r dan i, | 

Ne is , 1 Rat dd venus 

$0 the executor of the aflignee of a bail. ac 

ſhall recover on that , Fe inaſmuch as it is 


wed iter t. 


1 


* 
1 : 
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| $0.20. executar:is entitled to, damages againlt ; i 
keriff for permitting a party in execution on 
judgment recovered by the teſtator to eſcape; eren | w_ 5 = 
erg the eſcape happened in the teſtatar's life 2 
A executor may. alſo demand damages of cs. 
ei for i... 


— 


Ws 


© +. 
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> com. Dig. money levied on 1 Feri Ficiar or för a File a 
Cr: Gr 97 turn, ſtating that he had not levied the'whole debt! 


| 12 Salk. 1 15. 


when i in fact he had So; if the teſtator in but 
life-time were entitled to 4 writ of error, or zudid 
7 ra or to the antiquated remedies of attaiut, d 
ce, of identitate nominic, the executor has a right 
to recover ſuch compenſation as the teſtator might 
have claimed; and whatever: he ſo recovers, ſul 
» | Fw: Abr. - be*afſets in his hands v. 80, an executor is entidel 


Ok Er 2. to replevy goods: of che teſtator a3 or to record 
off 22 K damages of an officer for removing goods taken * 
execution before the teſtator, who was the 
© Com, Dig. | lord, had been paid a year's rent. And, in 
btra, 312  neral, an executor has a right to a cpchpeng 
; Whenever the teſtator's perfonal eſtate has bee 
damnified, and the wrong remaint Snredrefed © 
the byes nia death; 72159009 48 


* * \ * 
hs 3) 1 by A. 0 27 


But an executor has no War e 60 an «fon for 
EO injury done to the perſon of the teſtator v, nor fo 
243. 
* 174+ 2 prejudice to his freehold; as: for felung trees, d 
cutting the graſs, for. a trees, and graſs are parce 
Nenn 187. of the ſame *. n. , 
Off. Ex. 68. | * ty O wt * 
An executor tha alſo have the beneßt of at 
equitable title of the teſtator in reſpect to perſot 
property; and money recovered 'by the exccutor Þ 
T — in a court we re ſhall be aſſet z 


oore 858 165729 3312290917 
Chan O52. * l 


E al ths Ab ent wakes; 1 ſuppoſe th 
| 1 cauſe of action to have accrued before the death 
the teltator. But where it 8 | 


| executor. i erden th nor 15 


by "Se 4% ET, een e N en! 
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Therefore, if FY mee to deliver certain 


irered in the life-time of B. but after his death to 
is: executor, he ſhall be poſſeſſed: of them in that 


700d to B. on a certain day, and they: are not de- 


bal Ander, and they ſhall be aſſets in his hands; aas 
000 1 aſe the contract had not been performed, da- 
dee ages recovered for the non - performanem would 


eee ee 80 if A, covenant with 


rant of the leaſe, A. is bound to grant it to che 


cutor, and cn ſequently be afſets'', Or, if A re- 
uſe to grant the leaſe, he is liable to make a com. 
_ jon to the executor of B. in damages, which 

all alſo be aſſets. 12 Ft 222 . 211 K* ef pet 2 72 


has 9821 4 A 13 I us . * * - einn hs. 


| * abaikbond may-be-aſligned to a deceaſed 


recover upon it, as if it had been n 
pf or in his liſe- time *. 11 299 — tes « 4} 
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80 if a defendant 1 ee at the luste 


or ayes ſa recovered ſhall be aſſets L 80 a execu- 
fe tür is entitled - toyeplevy goods taken after the 


to grant him a leaſe of certain land by à certain 
lay, and B. die before the day, and before the 


xecutor of B. and it ſhall be veſted in him as ex- 


intiff' s exgeutor, and he Ihall be equally entitled | 


tor bt eſcape after the teſtator's death, the executor 
Wl! recover damages for the eſcape, and the da- 


ath Meth of the teſtator-?. So, if A. die poſſeſſed of Rep. 256. ww 


event rm for years in an adronſan, ſuch term ſhall 
- veſt 


Y Off. Ex. 306. 


| Roll, Abr. 920. 


| 124 OF THE EXECUTOR'S INTEREST wa 
bot in his executors ; and im chte vf their, 
diſturbed, they ſhall recover damages in 3 
* 15 impedit, _ r e ſhall be aſſets “. 


| 4 ; 6 4 
Nin! 3 * 'Y 18 7 12 i i; 2 


Sbrif an ee vv Salbe Mb N 

perty in that character, and he inſtitutes a ſuit f 
. the ſame, àndeit be decreed to Rim in u court: 
Aﬀets C. equity, i it ul al ſo be allets“. 53 9 37? bas ob 


Moore 858. 5 onen 23027 Linn 
| p Where ou cauſe: of action acerued before fl 
+ 1-4.  teſtator*s death, neither debts 3 

aſſets, till they are actually recovered by judg 
vi Vin. Abr. and levied unter n roduoal in 


12 240. 


E. Abr. 60. Pſfeſſion ... 10 
„„ 245-0017 6 Lobov EN US 1; Qas 2 20. re} Hh 

| . „ 805 the balance of an e it 
ee executor ſubſequemt to the teftator'sdeatiC.thall u 
de afſets, unleſt he hab recovered the fameg und 

*++.-, 1» It aQually in his hands, for tho prothile4o/the « 
ecutęg on the account ſtated, creates no new cau 
: | bf action, but 'aſcertains/ merobp4is'bid" cauſe 
2 zz Vin. Abr. action which exiſted in the teſttitor's-life-time 
+40. 181:297: Rut ſuch debts or dantagges reasvered! ray be 
ett ie ſets, although never, in point of fact, 
i as, if they be releaſed by the executor. For t ; 
: jBac Abr 60 NE releale, 1 is 12h vin 1 _ et 
7 e de cen lia ieee 
dtator's death, the debt or damages ſhall be all 
ccͤ!. üived by: the defendant; to the uſs of the plain 


. 


* 


e 


* 


, 3 * x 
bs HI. + BY CONDITION. 7 7, 
executor, it was; held, that if the defendant: re» 


red. the money by the conſent ot appointment f 
vithout his conſent, yet. the bringing of the ac- 
on was ſuch a conſent, as that on judgment obtain - 
xd it ſhould be aſſets immediately without enecu · 
ui Failed ad Hed n 30 N ui aun 
F covenant affect the realty, and the breach be 
ibſequent to the teſtator's death, the heir and not 
executor, as is hereafter ſhewn, ſhall be entitled 
Ahe damags © [oft eb dad vin bag 
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all executor may become. entitled in ſuch cha | 
zer to chattels real. or pexſonal, by condition. 


ated by the teſtator to A. on condition, that if 
do not pay a certain ſum of money, or perform 
ie other ſpecific a& within a limited time, the 
jt ſhall be void, and the condition is not per- 
ned, ſuch chattel ſhall reſult to the executor, 
nd WF" de affets *.. 80, Where the, condition is, that 
lain f teltator or his executors ſhall pay a ſum of 

n 5 3 


2 
1 
, . 


, if a leaſe fon years, ox other chattel, has been 


x26 or Th BXECUTOR'S INTEREST Bobs! 

ay maney to avoid the grant, and the executor ſhy 

pay it accordingly. ' As if A. mortgage 4 leaſe, 

pledge a jewel, or piece of plate, and before the 

day limited for redemption or payment die, his el 

ot Ez 56, ecutor is entitled to redeem at the day and ph 

77. appointed v. If he redeem with the teſtator's'mi 

e 0f Er. 8. ney, ſuch chattels ſhall be aſſets . If he redew 

= with his own money, he ſhall be indemnified in 

| | ſpe& to the ſum he has diſburſed out of the effsd 

| of the teſtator, or, if neceſſary, by the ſale of i 

Rp chattel itſelf; and in that caſe, the ſurplus « 

15 — and above ſuch indemnity ſhall be aſſets d. In e. 

2 2Fonbl. he have no fund as executor, and he advance th 

— money out of his own purſe for the redemption 

and it be fully equivalent to the value of the cha 

tel, the property is altered by ſuch payment, ani 

ſhall be veſted in the executor as a purchaſer in hi 

”, yg 8. own right *. But if the executor diſburſed. his on 

ons money to redeem, after; the time ſpecified for re 

demption is elapſed, then it is faid that the chatte 

without any diſtinction in reſpect of its value, iis 

at law belong to the executor in his own right 

fince in'ſuch caſe it muſt be deemed to be ſold i 

him by the mortgagee, or pawner, who, after th 

forfeiture is incurred, hag a legal right to dilpol 

bol it at his pleaſure to him, or to any other perla 

But in equity, the exceſs in the value of the thin 

| beyond the money paid for the redemption ſhall 
02. 11. . Ae as alete on the en of N 

Chattels which. were-never reſted] in the teſt 
in poſſeſſion, may accrue” to an executor by fe 


eee Aon cee or l. e 
for life, remainder to bis execators ſor Fears, fuck A 
remainder ſhall be aſſets in the hands of his execu- 14" "Il 
tor, though it could neyer come into the polſeffion | | 
of the teſtator. In like manner, uberte u leaſe. oer 
years is given by will to A, for life, and en se A n:wT'x6> 
teath to B., and B. dies before A., although tdñe 
term were never in B. yet it Mall devolve on higex- 82 8 
ecutor, and be aſſets. So, a remainder in a term | 
for years, 3 it never veſted. in the teſtator's 
poſſeſſion, and though it continue à remainder, _ 4 +3 
ſhall go to the executor, and ſhall be afſets, „ 
e ee 
Ne, 721 4 i 9 807 * 3 
J 1 F Nn | FI. 2 F | 
] E Fi DE 5 3571. not. (x. 
| But ou a 11 wane 1 oe to A. for life, „ ee 
with a proviſo, that if he died before the end of >” > 
lixty years then next enſuing, that his exequtor r 
would hold the premiſes as. in his right for de 
term of ſo many years as ſhould, amount to the _ 
vhols number of fixty, ſo that the commencement - 
of the fame ſhould be computed from the date of 
the indenture: It was held, that a leafe for years _ _ 
was not created by this proviſo, nn Kinn 
Kinder in his executor . Yon oe net Ig nderſon 4 
e EER 
bo, e ef xo ants e 325 
produced after the teſtator's death, ſhall be aſſets . Off. Ex. 52. 
$0, if an executor of a lefſee for years enter on the eren 


Ende demiſed, the profits over ROY, the . * Salk. 79. Nd. 3 
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* Plowd. 185. 9 
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1 Plowd. 238. " law he is the aſſignee of B. for ſuch a purpoſe". 


vu * tale is not tranſmiſſible to an FREE it h 

| terminated by the death of the trader.” If, therel 

fore, executors carry on trade; they muſt do ſo u 

their own riſque as individuals: but they may cam 

Lt it on in their "repreſentative | CO ger the di 
12 * reden of the court of chancery > | n 


E 
3. eu 
| 252 executor 7507 alſo take under the dip lea 
en aſſignee. | 1 m_— . 
5 13 the 
| Aﬀſignees are ch W perde as the airy: wo bu afſ 
a power of aſſignment, actually aſſigns to receive I ho 
the chattel; as if A. contract to deliver a horſe on Wl the 


a given day to B. or his aſſigns, then if B. appoint 
J. S. to receive the ns, J. S. is an e in 


But an executor is an K in law, becaue 
by law he is the repreſentative of the teſtator, and 
is entitled to all his goods and chattels, and the 

. ' benefit of all perſonal contracts entered into with 
him; and therefore in the caſe juſt mentioned, if 
'B. His before the day limited for the delivery of the 
| horſe, ir ought to be delivered to his executor; for 


80, if a legacy is bequeathed to A. and his 
- tows, and A. die before payment, it ſhall go to hus 
- oo executor or adminiſtrator, as aſſignee *. 80, it 
* be bound to deliver a true rental to J. 8. or his a 
ſignee at the end of twenty years, and he die} 
fore that time has elapſed, A. is bound to deliver 
. 7 i 0 8 5 N 4 Wh 


6 Mt e = BY / ASSIGNMENT 7 77 EE 129 
true tental to his executors for he is aſſignee in | 


ward of two arbitrators, and they award that he 
ſhall pay to B. or his aſſigns, two hundred pounds 


A 5 


before the day, the money ſhall be paid to his exe - 


157. t& 


zou . leaſe to J. S. and his aſſigns, by Chriſtmas, and 316. 
1s. die before that time, and before the grant f 

the leaſe, it muſt be made to his executors as his 
has i aigns . 80, if a leſſor covenant to build a new 2 
eive i houſe for the leſſee and his aſſigns, the executor of 102. 


» on the leſſee ſhall have the benefit of the covenant as 


9288 
cutor as aſſignee . Or if A. covenant to grant a 4 rx Vin, Abe. 


11 Vin. Abr. 


e n the obligor's paying twenty pounds to ſuch perſon 
| 23 the obligee ſhould by his will appoint, and he 

nominated J. S. his executor, but made no other 
auſe BY zppointment, it vas reſolved that the executor 
ſhould not have the twenty pounds, for he is only 
n aſſignee in law, and takes to the uſe of the teſs 
ator, but that in that caſe the condition was in, 1t Vin. Abr, 
favour of e eee to his _— * Goid.1s 9. 


192. 
f the ule t : | Harz. n | 
; for ve U ; . * 10. not. Is 


* So, it les been held, that if A. be bound to pay 
ten pounds to the aſſignee of B. the obligee, B. s 


"WT fxecutor ſhall not have the ten pounds. But that 
0 hüt if A. de bound to pay ten pounds to B. or his afi © _ | 
if nee, then the executor of B. ſhall be entitled, „vin Abr. | 
2 cauſe it was 4 right reſted in the obligee _ > 
| aſs. rd my | 5799 t rern x a <1 
© HI, $4 Tt N ; F e 


K 2 a 8o, Lk? : 


tefore a day limited for that purpoſe, and B. die 


oint Wl aſſignee '.. But where a bond was conditioned for 58. Lat. 262. | 


2 


point of law 7. So, if A. be bound to abide by the rn Th * ; 


or THE BEXECUTORS: InvEREST . 


5 — the proviſions of the ſtatute of frau 
in regard to eſtates pur aurer with, if à leaſe wire 
granted to A. and his afligns during the fe of R 
it could go only to A.'s aſſignee in deed, and not 
- to his executors”. And, on his failure to appdim 
i, ſuch aflignee;/it was, in eaſe of his death, open t6 
de apprdpriated by; the firſt) occupant chat could 
ra Nang, 8 e Ko vie. 


"a e aſe of e 
to A. for eighiy years, with a power to A. and lis 
aſſigns to make leaſes for three lives, to commence 

_ after the expiration of the term: A. aſſigned over 

to B; B. died, having made his will and appointed 
6 his executor : C. aſſigned over to D.; and D 


FBZ SAFS LIZ A. FFA. FF 9 


in purſuance of the power, made a leaſe for life: iu 
The queſtion. was, whether D. was ſuch an affignce ill the 

| of A. as to have a power to make this leaſe, or the 
whether it ſhould. extend only to the immediate _ 
aflignees'of A.; a point the more doubtful, as there {il Jud 
had been a deſcent on an executor. , On its being i ber 
objected, that an executor ſhould not in ſome caſe " 
t 


1 be ſaid to be a ſpecial aſſignee, the court ſeemed its 
- © ---—_ =» clined to the contrary; and that D. ſhould be con- 
3 fidered as an aſſignee for the purpoſe of making the 
yt . - leafes in queſtion, as well as any perſon that ſhould 
come. to the eſtate under the firſt lefſe, though 

; _ there ſhopld be twenty meſne afſignments; and of 
Lan. » neon day MEG was FOI L 


Ea . . e * 
. = "Ap executor may 40 be ente in reſpet © | 


13 linitation, ; 3s, where the e teſtaror deviſed the bene 


Cn. III. 7 BY) — . 


tl ed eg a e bee 
his wife, and executrix, for ſic Iraks, with à pro- 
ſilo, that. if, C. his ſon, who was then abroad, 
ſhould come home within that period of time, he 
ſhould have the reſidue of the term, but that if he 
hould fail to do ſo, chen that D. another of his 
ſons, ſnould have it until the arrival f C. B. the 
vife entered, D. died within the ſix years, at tha 
expiration of which C. was not returned. It was 
tei beld, that this was not a mere poſhbility'in deed, 
his ng wich an intereſt in. the term after 

nce be fix years elapſed, and was therefore tranſmiſ- 

ver BY ible to D.'s executor 7 80, it is held by ſome TY 


ited authorities, that where a term is deviſed to A. and m N 
D. the heirs male of his body, and if be dia without N int, bs 
ile: WY ive male to J. S. and JuS. die in the e | 0 | 


nee i + firſt deviſee, yet that his poſſibility of having 
be term under ſuch deviſe ſhall belong to his exe. 72 


= TS 
* £ þ$. 


Jiate ecutor . But by other authorities it has been ad- 1. Vin: Abt. | 
here hadged, that the executor of J. S. cannot enter, hen OP 


becauſe he had only a poſſibility and no intereſt, and AN 


el dar this caſe 4s diſtinguiſhable from that above 5 ht 
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- not entitled to it, inaſmuch as they are ſtrangen 
E to the reverſion, which is an inheritance, nor ſhall 
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. See Noy 9s. there be deciſtons to the contrary -, the 0 
32 Co. 36. ro. Ss | 
Bliz, 217. 3 during the term,” ſhall be ſufficient ues 
i nol rent to the heir. Where thejrent is ſo reſers 
the intention of the parties is cleafly och xr 
Har che that the leſſee is to pay the lame 3 ee 


Litt. 47. A apes 


Idid. 204. {FB} yuance of of the demiſe". bf wow ©. 508 th 
2 Sri. 625 340 neee h 24.4 6 
x Vage. 148: In Gaſs the leaſe 855 J dap 4 Michzeln of - 
161. . B 


223. Lew. 13. ten days after; if the rent be not paid at Michie 

1 5 mas, and belore the ten days are expired, 

leffbr dies, Mis heir, and not his executor; hall 

ceive che rent; for, although it were in the d 

don of the leſſee to pay it at Michaelmas, Je 

den days after are che true legal teri, and "coll 

2 ee quently,” the Fent was not 16gally due befortt thoy 

3 Bac. Abr. period of time, and therefore is no chattel ? 

bs me ets if the leſſor die on the day on which the rent 
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ut a mere contract, and therefore the obligor had 
tin her election, either to pay the fame, or to for! 
eit her bond. And where articles of eel 150. x 
executed for the purchaſe of land; 'and'\fiz on My 
jundred pounds paid, but intereſt paid- for the 
zoney by the yendor, and ent for the premiles'by ß 
ie vendee : it was held, that on the latter's dying 
fore the conveyance, his executor war entitled to | 
fix hundred 2 N as De ee 2 „In Vin. 8 
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N purchaſe: although the Maſter of the Rolls de- 
feed for the adminiſtrators; yet on appeal the Lord 
eper reverſed the decree on the ground, that 7 
ney had no ear - mark, and could not be followel 
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perſonal property, decreed an account, the land 

be ſold, and the money to be divided among the 

next of kin. For it ſhall not be in the power oft 

guardian or truſtee to change the nature of ty 

| eſtate But it appears, that if in, ſuch. caſe 
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* Wwe the executor; If the day of payment be e 

V and the mortgage forfeited, all; electien 1 
ne; for at law there is no redemption,” There 
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med. And as in that caſe the law will give it to 5 
he executor 5 equity,” which ought to follow the 3 
, will decree it to the ſame perſon.” Hence, 
1 fore, when the ſecurity deſoends to the heir of 
» ee mortgagee attended with an equity of redemp- 
ann the money the 
d ſhall belong to him, and the money only to 
he mortgagee, which is merely perſonal, and fo _ b 
un ecrues to his executor. Nor will it appear hard, V z 
ſomi at the heir ſhould be decreed to make a re- con · 4 
e eyance without having the money which comes _"=_ 
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there were. Nor is the principle varied by th tir: 
being no perſonal covenant on the part a cet 
mortgagor to pay the money r For although: M cou 
claim of the mortgagee s cxecutor would ft 
Krengthened by ſuch a covenant, et it ſhall ani 

0 x2 Vin. Abr. kim without it. And akhough: a mortgage i 
ern 244. NE conditioned, that the mortgagor ſhall 
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adminiſtrators, or aſſigns, and the mortgagee d 
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; ra.cither, yer in equity it ſhall belong. 40 the 
ecutor; for in mortgages in fee, the mortgage Nute 
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| 1 his conduct. As, if he forecloſe, or procure à Meat. 
| leaſe of the equity of redemption, and obtain alu 
poſſeſſion of the premiſes. So, where a mortgage | 
te deſcended. on the heir at law of the mortgage Ye 
and. the perſonal repreſentative. of the mortgage 

ten years after the money had been paid to ku 

heir, filed a bill for the ſame, it Was. decreed 
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directing, that his legacy ſhoul-not be-paid-aill | 
debts and other expences were diſcharged; yet the 
court decreed in bis fayour agairiſt the heit . So, 
if the mortgagor ſhall fail to redeem, the heir of 
the mortgagee fhall convey the land to-the execs - | 
or. As, where the mortgage was forfeited, though = 9 6 
the heir of the mortgagee were in poſſeſſiom by 8 
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goods and chattels in ſucceſſion, as in London, 
where the chamberlain is a ſpecial corporation for 
| | taking bonds for orphanage- money. And ſuch 
4 Hargr, Co. cuſtom has been frequently adjudged good ©, All 
22 * on” in ſome inſtances, particularly of chattels in ache 
Cro.Eliz.44. the law is the ſame without a cuſtom ©. As if the 
„ preſident of the college of phyſicians recover in 
Lit. 9. A not. . debt againſt a party for practiſing without a licence, 
* his. ſucceſſor, and not his executor, ſhall have 
tion L. ſcire facias on the judgment, for the debt was recc 
71 Roll. Abr. Vered as due to wing and the college. 
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A DEVISEE of the lands is entitled to all Aa 
chattel intereſts which have been ſtated to belong 
b the heir ; and in one reſpect he has an advan- 
age to which the heir is not entitled. Such deviſee, ; 
ind not the executor of the deviſor, ſhall have the 
emblements. Thus it has been held, that if A., 
kiſed in fee of land, „ſow, and deviſe it to B. for 
lle, remainder to C. in fee, and die before ſeve- 
nnce, B. ſhall have the emblements, and not the 
executor of A. Or, that if B. die before ſeverance, - 
ks executor ſhall not have them, but they ſhall go to 
lim in remainder. Or that, if the deviſe be only to 
B, and B. die before ſeverance, there his executor 
tall have them, although B. did not ſow.” Theſe 
= were ſo adjudged on the, principle, that the 
ile, in relation to the chattels belonging to 
de lands, ſtands in the place of the executor by 
e expreſs terms of the will . This diſtinction, 
wwever, ſeems not very reaſonable'*: It appears 
4 nge, that the corn ſhould paſs to the deviſee as 
purtenant to.the' ſoil, and yet ſhall not deſcend 


d moveables is entitled to growing corn in pre- 
rence both to the deviſee of the land, and the e ex· 
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it is a general rule, that where a party hath an uns 
FF 5 cextain intereſt in land, and his: eſtate deter milk 
Jet he hath a title to the corn that is ſoꝶnꝶ ani the 
other emblements on thenland, though1the jiol 
Ee. giving all poſſible encouragement /(tolagrieukurg 
- . -» the law has created a property in the:emblettiefitsy 
diſtinct and ſeparate from that of the foil; and 
provided that ſuch property; ſhallo be ata tilt egit 
diſpoſal of the owner, that he: may nat: declite cyll 
tivation, leſt the haryeſt ſhould be reapedidbyai 
ſtranger. Moreover, theitenantwho has t 
A acquired a property in the cornſby kia enneh and 
labour. It as his own in gits original ſtates an 
| before it was committed to the earths and bis pic 
perty ſſiall not be diveſted by — ſoyn on dit 
1 KF own ground, ang the leſs; on; account afiibg; ſhi 
| Ev. 245, 444, And induſtry he has employed in raiſing it“. 
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the corn is appurtenant; and by force of the ſame 
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pexttled to it after the death of B. . 1 leg. 
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all reſult to the donor v. If diſſeiſor of tenant 
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of the” tenant for liſe, apy more than ef any 
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isfyled'a poſſibility. But, if a real eſtate be limited 
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certain debts by particular faruer. „ . 7 
THE doltion of the property when thus cl — M0 
lected; and which conſtitutes aſſets, is net ↄ 
v be diſcuſſed. Arid, firſt; 1 mall treat of the ap- 2 


1 


10 
51 plication of the aſſets in the order preſctibed by law. | —_— 
ke muſt, in che firſt place; pay all funeral charges, 4 


1" Wi nd the expences of proving the will, or of taking out 
ers of adminiſtration *, Secondly; he muſt pay we” | 
N the debts of the deceaſed, and in ſuch payment he 130, 13. 
nat be careful to obſerve the rules of priority; 9 
s if he pay thoſe of a lower degree firſt, on à de- | 


dag of alt, be malt ee ſe of X ies 25 


Int of his own eſtate “. n n 

order which the law preſeribes for the pa 1 5 
e debts, and which the executor or adminiſt Gee 
„ ochus bound at his peril to obſerve, it is 5 


* 13% 


They are diſtinguiſhed, then; firſt, ute debt 1 3 
Þthe crown, by record, or ſpecialty: ſecondly, Ter- Ys & th 
i debe t 1 — ſtatuees': c 

Yems „ 


þ conſider them under a wartet of claſſes, | on er ar 
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| 1 Off. Ex. 

133. (ro. Elz. 

793. Com. Dig. 

Admon. C. 2. 

1 Salk. 80. 


4 Off. Ex. 134. 
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79. Off. EX. 
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by e fifthly, Debts due by ſimple contract; 


tions, and ſpecialties, taken to the uſe of the ki 


teſtator was indebted by matter of record to the 


or debts 6k To Tur” crown. Boor fit 
Debt of record in Fong fourthly, 'Debis due 


rſt, fo the king; and. n « to A TEE 1 
10 all other debts of whatever nature; 48 wel if 
5 as of a ſubſequent date, ſuch as are due to 


the crown, by record or N 125 the prece- 
dence*. " NE Eo 

Deb ſeexirel to the Ls by. „ ally. Wig 
the fame degree with thoſe of record: for by the 
ſtat. 33 H. 8. c. 39, it is enadted, that all ag . 


ſhall' be of the ſame, nature as A Ratute-ſta 5 
The king, by his prerogative, is. to be | He 
before other creditors, inaſmuch as the law regards 
the royal revenue as of more importance than an 

private intereſt *. ; Therefore, an executor, 00 


king, may plead: to an action brought” by a ju 
ment creditor, or any other creditor, that the tel- 


tator died thus indebted to the crown, and hath'not Will 8 
left affets more than to ſatisfy the fame, and fuch opt 
plea. ſhall be valid; but the defendant muſt ſhew the Wl ©" 
record in certain. f 80 if the creditor proceed to py 
ſue out execution on a ſtatute-merchant, or ſtaple, ll .- 
the executor. on ſetting forth this matter, will be . 
telieyed on an audita querela . But the debts due * 
to the crown, which are ſo privileged, muſt be ſuch 4 
as, are due by matter of record, or by ſpecialty, E 
which, as we have juſt ſeen, are of the ſame n- 2 


79. Off. Ex. 
133, 13% 


Wy And, therefore, ſums of * on © 
| : 


c.. . {BY;RECORD/ OR-SPECIALTY.., 
the king on wood ſales, ſales of tin, * f other his 
minerals, for which no ſpecialty is given, -ſhall, not 


be preferred to a debt due to a ſubſect hy matter N 


of record. Hence, though fines, and amercements 

in the king's courts of record are clearly debts. of 

record, and entitled to ſuch preference, yet amerce- | 

; ents in the king's courts baron or courts of his wk gg 


7 honours, which are not of record, have no ſuch Toy 5 8 
q priority; nor have fines for copyhold eſtates, nor 22 2 7 
A WY noney rifing from the ſale of eſtrays within his - 5 — 
Wl 042975, or liberties ; for theſe 70 not debts 5 


- Wh <214-..59 So, whatever. accrues. to the king g.by at 

1 der, or enge 8 conſidered as a debt. by —4 
4 contract before office bound; and, 0 . deb 
4 due to the perſon ou awed, or attainted d,. be, | 
4 obligation, or other fpecalty, and the outlawr) of DO ikea 


10 1 


wander be of record, yet the law does not re 
. wiſe the king's title before office found : for, fi '$ 1d& gad 


bea, it does not appear e that ; any, ſych 15 441 | 


debt was due. 49, the party. 


| CORSET ĩͤ 1% "oY 
g- Gale v αν gu 154. Com. Dig. 
el. Admon. C. 2. 


* 80. if the Thats 8 debtor b 1 rt. contract, YL; 


the n its nature, nor ſhall i it have precedence, as if L 
160 outlawry, be ſubſequent to the judgment, and t 


debt therefore of record. Nor does the preroga- Con Dig.) 
live extend to a debt aſſigned to the king . There- 1 Salk. $0. 


ach onlawed on meſne proceſs, ie debt is not nh : | 
ae "mT 0 


d + 50) * 
fy the death of the obligor, aſſigned it to the kin 1 0 " 1 
that the obligor s executors were warranted in | 


ning a judgment recovered againſt him in his 
ife-time in preference to the bond, $9, allo,” the 
| | as arrears 


% 2 3 5 _ 
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fore it was held, where the obligee of a 924 after 1 Vin. hr. 


or DEBTS or RECORD IN I" 568 tt 


artears of rent due to the crown, whether it be 5 
fesfam rent, or a rent reſerved on à leafs fer 
Ag. Abr. years; thall; it feems, be regatded in the light of 
1 8 Wager ewe een „e N "000 
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l "Mint in order, are © Within ſpecific debts, vi 
| | fubſequen to thoſe of which I have been treating, 
are, by particular ſtatutes, to be preferred to all 
others, as, forfeitures for not buryin in woolfen, 


© 1" Up 30 Car. 2. c. 3 3˙ money due for letters to the 


bo. in not. ſt office; by 9 Ann. c. 10. : and money due 1 
2 from the ovetſeers. of the Poor, be 5 17 Geh.! . 4 
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e 2 Of db # record in gal Of jdm; 
e berein of decrees. —Of Batutes, ond .recogninauty 
"tne nes. a 


10 theſe. 1 debts of road mn 3 


of which there are two claſſes: firſt, nen müll 
in courts of record: and, ſecondly, ſtatutes ar nt 

ces. The former are of a higher f nd; 
fas, and of e graves deni, than. the ate 10 


1 
* 
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l 0 mn 
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188 op) proceed. 

s in liuigated caſes, and in a regular cou, 
f 


juſtice ; 5 and the records of ſueh judgments are en 4A a 2 
tered on publick rolls, entruſted to the cuſtody f Is Cn 
born officer; alſo judginents confeſſed by the q 
\ WY i:fiator, are an the, lame. Jootings fer, though n, 
s point of fact, they were voluntarily. acknows. 
y ledged, yet they, as well as other judgments, are ; | 
d med to; have been given adverſely, ,_ the — r 
5 malt. gudcſrcleun eee neee 136. * Ns 
WY flex: judgments, 47 vel dach an, were vers — 1 
mW againl; theteſtator, as rhoſe which were con. 


', Wh cecognizances;, for Gatutes and recognizances, = | 7 
» We the nature of which I ſhall more fully ſpeak, 


xe entered into by the conſent of the parties; the 
krmer, and, till enrolment, the latter, are car- 
ned in pockets, --or--depoſited--jn—eſcritoirs, in 5 b 4 Co 
bort, are in the private keeping of the ereditor PA. % . 
linſelf. Nor does priority of date make any dif. . Vit. 
krence in favour of ſuch laſt mentioned ſecuri- not! 2 Pt. iy 
is”, An executor is obliged to diſcharge a later _ _ 
Wement, in preference to a ſtatute or N ot Er. 11 


| Com. Di . 
abt Ws point oF me". ane . 4. 


un Wo --/ | 4 Co. 59, 60. 
Such 3 is the 1 to which N 5 A 
linguiſhed from the more” private records, are 
wülled. Nor is this privilege confined to judlgg g 
in the courts of Weſtminſter-Rall, But e414 
nds k ian to judgments in all other ürts of ee | 
ner! nd that- is: to ation Citfes;- or towns | 

' corporate. 
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© although, in the firſt "inſtance, ſuch goods only 
can be taken in execution on thoſe judgment 


4 Of. Ex. 139. 


e Ts, 
t 11 vin. Abr. 


; 297- 2 Vern. ? 


$9. 
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8 Vid. + Bl. 
Com. 158. 11 
Vin. Abr. 299. 
Com. Dig. 
Admon. C. 2. 


corporate, having power, by charter or preſerly. 
tion, to hold plea of debt above forty ſhillings, 


or jUD@MENTS. 


Boot III. 


as,” in London, Oxford, and other places: for, 


as. lis within the juriſdiction of - thoſe "TeſpeQre 
ER — yet, formerly, if the record were removed pric 
into the chancery, by certiorari, and thence, by tor, 
mittimus, into one of the ſuperior courts of la, {err 
execution might have been had upon the defen de. 
dant's goods in any county in England“; and juds 
now, by the ſtat. 19 Geo. 3. c. 70. any of his n plea 
| jeſty s courts of record at Weſtminſter, may, on Wi tis 
proper application, cauſe the records of ſuch idii 
judgments to be removed thither, and may iſſuę N fic 
writs of execution againſt the perſons or . effet che 
of the defendants, in the fame manner as ol; a 
judgments obtained in thoſe ſuperior courts, 80% {nd 
a judgment in a pie poudre court, which is a cout em 
of record, incident to every fair and market, a facia 
is the loweſt court of juſtice , known to che E d 
of England, claims the ſame preference”; Frank y vi 
the above ſtatute, its proceſs, after judgment 152 
ſſhall be aided in the ſame manner. Nor fi 1 
riority of a judgment, in any degree, depend 0 jd 
the original cauſe of action; a judgment againſt lll. 
teſtator on a debt by ſimple. contract, is of the fam N 
nature as 2 judgment « on a ſpecialty s. So, if thaw... 
teſtator were bound in a recognizance, on hi 2 
a ſcire facias was brought, and judgment give eh. 
; againſt him in bis life-time, although this vad 


Fitzg, 76. 


ment be not gued recuperet, as in caſe 4. 
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um 1 a 


ali debt, but quod habeat erecutionem, vet ** 
execution is the fruit and effect of all judgments, 
this is, in fubſtance, of the ſame nature, and iy 
val debe as a debe vy judgment“. Mee 
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iority! of time material. The judgment - credi- | 


tor, who firſt ſues out a ſcire Jaciat, mult be pre- 
red; dut, before ſuch writ be ſued out, the 


decutor has it in his election, where there are two 


udgment- credicors, to pay which of them he 


pleaſes firſtij; and, if each bring a ſcire facias on 
bis judgment, yet the executor may confeſs either 


tion, at his option, and that, although the ſcire 


fcias were brought by the one creditor before the 


aher. So, where after verdict for the plaintiff 


u oſumpſit, and before the day in bank, the de- 
kndant died, and judgment was entered the next 
em, purſuant to the ſtat. 17 Car. 2. c. 8. on ſeire 


facias brought againſt the executor, it was held, 


lat the judgment ſhould by relation be regarded 
u given in the life · time of the teſtator, and be 
yadle adcorgingly*, But where the defendant in 
a action on fimple contract, after an interlocutory 
pdgment, died, and on ſeire facias againſt his ad- 
uniſtrator, a writ of inquiry iſſued, and damages 


Meſed, judgment was entered up againſt the in- 
Kate; the court inclined to the opinion, t that the 


dement purſuant to the ſtat. 8 & 9 W. 3. c. 11. 


light to have been entered up, not againſt the in- 128 
Wate himſelf, but againſt his repreſentative; 'and > 
} therefore not pleadable by the adminiſtrator 
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1 Vin. Abr. to an action brought againſt him on a bond. In 
n Dir.“ like manner, where 4 defendant died after a'writ 2 

5 Plender. 2 P. 9 9. of enquiry executed, and before the return of it, 45 
8 it was adjudged that a ſcire facias lay againſt his 


eee executor, to ſhew cauſe why the damages aſſeſſed Wl 
= x Wil. 243. ſhould not be recovered *; nor in ſuch caſe {hall the BN :f 
judgment, if on ſimple contra, * wen to a di 


debt by ſpectulty.. - 105 me 
| * the 

A edge ſigned at any 4 during the WW full 
term, or the vacation immediately fubſequent, re. giv 
lates back to the firſt day of the term, although WM fici 


8 the defendant died before the judgment was ac- 
5 - tually ſigned; and an execution, teſted, the firſt 
day of the term, may be taken out upon it agrinſt 

Lebe. his goods. But, if the writ of execution be not 

7 Term Rep. teſted till after the defendant” s death, it is irregu 


20. 


lar, and, in ſuch caſe; it is neceſſary to revive the It 

368. Via. ally 0 judgment by 2 2 . are his 1 of er 

7 Term _ tative | and | 

5 5 no 

_. 04 8 be kept on foot 3 to de cauſe 

5 fraud other creditors, or, if there be any de un 

» + Bac, Abr. feaſance of it in force, ſuch judgment ſhall 0x he u 
21 Ot. EX. avail to . them from their . r 

1377 is . Bu 

n Vin Abr. 1d judgment quid computet, in has <bſalet ent, 

TC. tion of account, is of a nature too incomplete le e: 

Vid. L. ot Ni. 0 een like other eee by au 


Pr. 127. | 
r xx Vin. Abr. 


291. 2 Fonbl. 40 judgment a talen country is Oo 


1 = A our courts, merely: as @ debt by a 1 


No 


Cu 1. E oe 17 
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m executor comprehended vithin the ſame elaſa 
3 thoſe vn are meta e _ teſtator *. a 


Mett b Me Ader bs bessghs len nh 
iter the executor has exhauſted the aſſets: in the 
liſcharge of ſuch of the king's debts as are above- 
mentioned, or in the ſatisfaction of other judgments, 
the defendant may plead generally, that he hath 
fully adminiſtered ;/ and on that plea he may 
zive evidence of thoſe facts, and that will be a ſuf- 
fcient defence 7. But if an action be brought 7 Of. Ex. 258. 
wilt an executor on a ſpecialty, or other debt ef ; Fern her. 
a inferior nature, and a judgment againſt the teſ- 3 | 
tator remains unſatsfied,. it muſt be * ſpe- & in not. 


may a ee . 
* f 1.4 2 Sauud. 30. 
It is held, that an executor by bringing a writ 


of error on a judgment, may poſtpone it td a ſtatute, 
ud the ſatisfaction of the debt on the ſtatute; pend- 
ng the writ of error, ſhall be no deva/tavit, be- 
auſe it was out of his power to withſtand the 


payment of it. The effect of the JOEY in Via. Abr. 
ee e i | | a. 
n not. Cro. 


But, if no writ of error "i bronght on the judg- Es 
tent, and a creditor by ſtatute take out execution, Yer. . 
de executor is bound to avail himſelf of his remed | 
If audita querelg ; in order to ſecure a fund 7 * | 
be ſatisfaction of the judgment“: and ſome au- of Ex %% 
lorities maintain, that though a writ of error be 
dae on the judgment, if he fail to reſort to an 


P 2 audita © 
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Fler, | the preſcribed notice would be ſufficient”. Anda 
„ 7 plea of plen? adminiftravit to an action brought on 


_ OF JUDGMENTS. = Book tit 
ot Ex. 237, 2 ——— 
Cd. r eee e 85 
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: "Kor is an exocutor bis to „ e notice of 
judgments in the courts of king's bench, common 
pleas, and exchequer, unleſs they are docquetted; 

are that is, abſtracted and entered in a book, purſuant 

23 Bl. Com. to the ſtat. of 4 & 5 V. & M. c. 20%. Accord. 

OY ing to the true conſtraQion of that act, a judgment 

not docquetted is put on a level with ſimple con. 

8 — kin, tract debts . If the executor have notice of the 

2 — judgment, although not docquetted, he may per. 

384. bhaps be warranted in giving it a preference as'a 
_ judgment, but if he in that caſe pay other debts 
firſt, he is clearly not liable as on a deva/tavit; 

thus, to charge him, it ſeems that no other than 


Kenyon C 


ſuch a judgment, will be ſupported by evidence o 


6 Term Rep. P * of. debts vat . or. 7 e con- 
327, 388. traci c. | | 


| on the ſame peinciple. a 1 inditind not 3 
| tag according to the directions of the ſtatute, can 
"ee ms. not be pleaded to an action on arte contract 
9 
But of ſuch judgments when docyuetted, a ex 


2 ecutor ſhall be preſumed to have cognizance 
1 Mas on The. proviſions of the ſtatute do not extend tt 


374, 193. 1 | judgments in inferior courts. of record, yet th 


' k xx Vin. Abr. Executor is bound to take your of them. 
294. 3 F. Wms. 1 *. —_ 


117, Off. Ex. 


139. . | 5 A ben 
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ca. I. OF DECREES IN EQUITY. 
A decree in a court of equity is, in reſpect to 


the courſe of adminiſtering aſſets, equivalent to a 


judgment at law, and ſhall ſtand in the ſame order 
of payment !. 


In general, actual and expreſs notice of a decree ? 
is- neceſſary to make it binding on purchaſers. 
Notice by implication, in reſpect to them, is effec- 
tual only where a ſuit is depending. It never was 
the doctrine, that a decree, after a cauſe is ended, 
ſhall be conſtructive notice to purchaſers ; but it is 
the pendency- of a ſuit that creates ſuch notice in 
their caſe, on the ground, that a ſuit is a tranſac- 
tion in a ſovereign court of juſtice, and every man 
is preſumed to be attentive to what paſſes there“, 
and, alſo, on the policy of preventing the transfer 
of rights in litigation. But an executor ſhall be 
affected with implied notice of a decree obtained 


211 


111 Vin. Abr. 

301. 3 Bac. Fo 

Abr. 81. 3 Lev. 

355 1Vel. 496. 
Was. 621. | 

$2 wan 401. 

not. (F). Ca. 

Temp. Talb. 

217. 4 Bru. 

P. C. 287. See 


alſo 2 Fonbl, 


412. not. (6) 


a 
Pc 
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m 2 Fonbl, 156. 
not. (n). 2 P. 
Wms. 482. 

2 _ 174. 
3 Atk. 392. 
Ambl. 676. 


againſt the teſtator; therefore, where an executor 


paid a debt due by ſpecialty, before a debt due by 
a decree, of which he had no actual notice, he was 
decreed to pay it over again out of his own eſtate”. 


Although an executor cannot plead, or give in 
evidence at law * a decree of a court of equity, yet 
he ſhall be protected, and indemnified in paying 
due obedience to. ſuch decree, and all legal pro- 


ceedings againſt him ſhall de 28 by injunc- 
tion o. 


— 


But if the decree be not concluſive of the mat- 


TP, 


ters in queſtion, as if it be merely to account, and 
does 


n 3 Bac. Abr 81. 
2 Vern. 37.88. 
2P.Wms. 483% 


* 


0 xx Vin. Abr. 
291. Freem. 
Rep. 333, 334 


93 P. 8 © 

401. not (F). 

x Vern. 143. 
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3 Atk. 392 


2 Salk. 507. 
11 „ 
3 297. 3 ac. 
| Abr. 83. L 1 
; on Ex. 140. 
Com.s11. 
Com. Dig. 
Admon. C. 2. 


| Cro. Jac. 9. 35, 
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OF RECOCGNIZANCES. 7 Boe Its 


gous to a judgment 9u3d-computet-at law; and that 
is no complete judgment till the account be ſtated. 


in equity, and after ſuch decree, an executor may 
pay any other debt of a higher, or an equal nature, 
in caſe the aſſets be legal, although ne no T__ 
en g g area eons | 


[Next i in rank to been are © recognizance 
and 9 7 6 


a recognizance i is an lan en of ravands it 
may be entered into by the party before a court of 


record, or magiſtrate duly authoriſed, conditioned 
for the performance of a particular act; as to ap- 
| pear at the aſſizes, to keep the peace, to pay a debt, 


or the like. A recognizance is in moſt reſpe&s 
like another bond. The chief diſtinction between 
them is, that the latter is the creation of a new 


debt, or an obligation de novo; the former is an ac- | / 


knowledgment on record of a prior debt, of which 


the form is: That A. B. doth acknowledge to owe 
to our lord the king, to the plaintiff, to C. D. or 


« the like, the ſum of ten pounds,” with condition 


| to be void on performance of the thing ſtipulated. 
And in ſuch caſe, the king, the plaintiff, or C. D. 


is called the cognizee, as he that enters into the 


recognizance is called the cogniaor. This inſtru- 


ment being either certified to, or taken by, the of. 
ficer of ſome court, is authenticated only by-the 
record of ſuch court, and not by the party s fel. 

5 2 Of 
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does not aſcertain the ſum to be paid, it 4sankls- - 


| Therefore, it has been holden, that, pending a bill 
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Amte merchant,” ſtatutes - Maple; "arid: recoge 
nizances in the nature of ſtatutes ſtaple 3 and, 
though they are fallen into diſuſe, Jetz an they: are 
frequently aluded to in argument, eſpeclally on 

this ſubjeQ, it ſeems neceſſary to give ſome eicpla- 

nation of them. In order to form a diſtinct no- gear 
ben on their nature; ws gult rseut to dne, « Reeves FUR, © 


Eng .L. 160, 
un 01803 ce off mH gar. Foes ay 
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bu, a merchant is empowered” te cauſe his debtor 
to appear before the mayor of 'London, or before 
ſome chief warden of u city, or of wny'other town 
vhich the king ſhall appoint, or before vther uk 
cient men, choſen and ſworn theveta When the 
mayor or chief warden. cannot attend, ur before 
one-of the elerka, to be appoimed by — I 
acknowledge the: debt; and e dc jb payizent; | — 
And the recagnizance; that is, ſuch- e 

ment, hall he duly entered by a clerk an «double 
roll, of whiek.one: part ſiall remain wich the mfr, 
or ce warden, and the "with ', - 
the clerksz one of whom, with his owh band, N 4 
vite an obligation, to which writing the ſeul f | 4 
the debtor malt be affixed, :wkh thö- ing's Teal, 
porided or chat purpoſe; which: ſeal ſhalt het | 
e 

i the euſtody-of e mdyor, ori the dhidh warden, 83 
ind the other picce in the keeping ef fach clerk; 2 
wh i the*dedtoy gr eto — 1 
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ws or STATUTES: © bos Il, 


bd with his obligation; and, if it be found 
by the roll or writing, that the debt was acknoy; 
ledged, and the day of payment expired, chen the 
ſtatute preſcribes certain ſteps to be taken for the 
recovery of the debt. . ne * an 5 
6 ſtatute e el den 20 1 el: Har“ 
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d e oth Nr n u a : „e e r 40.01; 
r Inzegidio!the nd ot 1 
mamentioncd, the ſtaple, that is to ſay; the grand mar 
or the principal commodities and manufactures of 

England, was, by the ſtat, 25 E. 3. held in certin 

5 trading towas. And, in order that contracts made 

within the ſame might be more eſfectually enforced, 

that act direfts a courſe; ſimilar; to a ſtatute mer. 

chant, and enacts, that every mayot ef the ſtaple 

ſhall have power to take recognigances of debts 

ariſing on ſuch contracts, in the preſence of ſthe 

conſtables df the ſtaple, or of one af hum zvand, 

that in every ſtaple there ſhall be a ſex\fremaining 

in the cuſtody of the mayor, under tho ſealt of the 

cCionſtables; and all obligations which: ſhall he. ade 

on ſuch recognizances, ſhall be: ſealed with that 

ſeal. ape re ien 
a ſtaple.” n vive Fra hits fit 9400 Jo 
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The benefit of this wercantile txanſa&om 3s ex- 

tended to alk-the-king's ſubjects in general;:by-vir 

: tue of the ſtat .ag H. 8. 6 6. by which t is enacted, 
that the chief juſtice of the king 's bench, and the 
cfcief juſtice of the common pleas, and in their 

| u  pbſenc6, out of term, the; mayor of uche ſtaple of 
_ Wenn ey nh * 
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en. II. or RECOGNIZANCES AND: STATUTES, | 


jon, jointly, hall have full power and authotity to 
uke recognizances or acknowledgments -of.-the 
king's ſubjects for the payment of debts, cord 
o a form ſpecified z and that every obligation ſe - 
knowledge ſhall be ſealed with the ſeal of the 
cognizory and alſo wich ſuch ſeal-as-the-king ſhall 
ypoint for the ſame, and with the ſeal of one/ of | 
ſuch juſtices, and beſubſcribed by him, or with o 
als of ſuch mayor and recorder, with their names 
ubſcribed.... The ſtatute chen directe, that» ſuch 
rcognizance ſhall be duly inrolled in a manner 
inilar to the ſtatute merchant, and provides, that 
n default of payment of the debt contained in ſuch 
dbügation, the cognizee ſhall have the ſame advan 
ages in every reſpect, as ĩn the caſe of an obligation 
by fatute ſtaple. The obligation putſuant 10 this 
W is ſtyled, 2 nnen in deu of a ſta, 
jute. ſtaple... WE 204, os, 41-46-44 4-034 ities 
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—— entered on che rolls 


the king's corte, While ſtatutes; are conſigned. 
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Such, are the three. ſpecies of latutes, ſt SHIT 


v the euſtady, of the party (and hence are called 
pcket. records ), yet both ; ſpecies; of ſecurities rode 51. . 


ex» bing been entered: into voluntarily, and privately, 

vir regarded as equal in their nature, and payable 

ed, dhe ſame; arder be Nar is it material. in; regard · Or £x.140. 
the r payment by the enecutor; which of: them are evi * 1:4 
ir er ublequenz.in/pojnt of date. « Therefore, = 

+ of re there are many cognizecs, he ae 
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Bac. Abr. 81. 


- Com. Dig. 
Admon, C. 2. 5 


z xx Vin. Abr. 
286. x Roll, 
Rep. 405. 
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at a future day, provided, that; if the teſtator, his 


they all equally affect the perſonal eſtatez ali 
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wo ne or recognizance be defeaſanced for 
the payment of a ſum of money at a day certan, 
although the day be not arrived, yet it is a debt of 
the ſame claſs with other ſtatutes; for it ĩs a pre- 
ſent, and immediate duty, to be diſcharged u 
future period *. So, where a teſtator 
gnizance in the nature of à ſtatuie ſtaple, of 
which the defeaſance, after reciting, that the teſta. 
tor, and cognizee as his furety, were bound in an 
obligation to J. S. for the debt of the teſtator, with 
a condition for payment of one hundred pound: 


1 
KEES - 


HE &B EF 


executors, or aſſigns; ſhould pay the one hundret 
pounds to J. S. at the day, the ſtatute thould be 


void; it was held, that although the day of payment ral 


x, pars Werners monarch ee 
BOS] was for the payment of a certain ſum of n 


ment, plead this ſtatute in bar to an action of de 


Car: enter into a ſtatute for performance of covenan 


were not yet come, and it were a collateral ſum tc 
be paid to a ſtranger to the ſtatute, and not to the 
cognizee, and therefore no duty to him, and al 
though the- heir of the teſtator might poſſibly pr 


with which by reer 
charged, he might, although before hore 


on 4 bond ve. Bur, if the teſtator in his Jifeqim 


and none of them are btoken; to an ion of det 
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jr, perhaps, the cauenants may never be broken, 


i juſt debt on à contingency which may never 
jappeti . 80, if it be for payment of money when 1 Bae. Ak 
for u infant ſhall: coine of age, it ſhall” be no bar to | 
in, er debts, or che infant may die before that 
of 


50 1 * Nee * Roll. Abr. 
imo”: te Wm: Ls r | L 1 271 926. 
1 . od . the e 
my elect t0 ſue either the ſurviving oogHAOr, e 1 
the executor- of him who is dead, or both, in ſepa. e +> Buy 


b lable*. 2 W * 


rn 288. 1 Mod. 
1 . 

The remedy on 4 ſtatute is more expeditious | 5 
than on a recognizance; ſince execution may be | 
aken out on a. ſtatute.” without” a ſcire facias, or 
other ſuit. But in caſe, of a recognizance, if a year 
pals after the e acknowledgment; no execution can 
te ſued out againſt the party without a ſcire . 
nd, in caſe of his death, although a year, be . 
tipfed, Yet a felt r uſt be Tued"out a 
in ep 1-115 AI9T Da II . vo * Of. Fx. 146 
169: 90 $9917 60 nor; THO ür aan 

If a {cire facias be ſued out on a recoghthdnice, 

n executor ſhall not defeat it by a voluntary pay- 

vent of a 4-vi by ſtatute; but, if, 155 judgm nent 

" the ſeire facias, execution be ſued out Ag air Bd OF. Ex. «14 
2 on the Aatute, 9 K ir hall} e 70 uu ON 55 * , 

A recognizance? not inrolled ſhall be confi rec ed —_— 
ka bond, and Tn accordingly *, . 334. 4 Vein, 


\ So 759-3. C. 
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ad it would be unreaſonable to allow him to elude 2 


nte actions. If it be joint dg the ſurvivor alone F Ms | 5! 
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„ 461. 344. 
| 2 Roll. Abr. 
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 - gotten; as iſſues fot feited, fines impoſed by the 


_ tices at quarter ſeſſions, by commiſſtoners of ſewers, 
or of bankrupts, or by ſtewards of leets, and the 
like; for all theſe are debts of record, ani fo pay- 
able by the executor. Of all of which, as well an 
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Nor are other inferior debts of record to be for 


judges at Weſtminſter, or at the:affizes;-by the jul. 


F S. 3 B. 4 8 


of thoſe by recognizance m n en 
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"Iii 12 00 of debts nent in 17 are debts ba 

2 bf PURE contracts; as for rent, and alſo on bonds, ret 
: covenants, and other inſtruments under the ſeal o a 
the Fefe 4357 i. my 3 * 9 T% * 8 3 
e ee e ny 0 

05 remedy often more efficacious in his own hands, 

| | diſtraining; yet, between a debt by obligation, anal 

"+ cht by cavenant fot » ſam Gerin or for d 1 
mages on à breach of covenant, and a debt for b 
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lebts of the ſame degree |. Nor does it make any 9 555 ; 
iffcrence whether: the rent be reſerved by leaſe, in Com Dr" = | 
vfting; or by payots for in the later eue thevrene Amon ©. * | 
ies equally from khe proßits of the land, and iv rat ik. 
regarded as a debt by ſpecialey. Nor is the nature . I 
of the debt changed by dhe determination of the 
kaſe? the contract remains in eee although | 
e ee 8 

144. Co 


But it 1 ncelliry'to cofifider r reit 8s as diflingulith; ! woes 
ed into ſuch as hath been left in arrear by the'tef: 2 ay. x1 Vin. 
mor, and ſuch as 5 n A W to not. — Ui. ov 


NN ron tip 35 
is death. | . 11 : 
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Tor rent, which was in arrear in-the nh | 
lle. time, the executor is liable merely in that cha- 

n&ter; as the teſtator's debt he can be ſued for it 

in the detinet oni, and to ſuch action may plead; 

that he has fully adminiſtered ' : Whereas, for the 1: wi, ,. 
hibſequent rent, the executor is in general regarded Adm, Weyl 
u perſonally reſponſible. He has no right, as we * 
have already ſeen ®, to waive the term, for he muſt = gupr. 10g. 
renounce the dxbcutorſhip in toto, or not at all; 5 
nd if he enter on the demiſed premiſes, as by his | 

ace he is bound to do, the leſſor may charge him 

n afignee in the delet, and derinet for the rent in- 

arred ne to his I 


1 the yifofits'of the land ng tongs 
be rent, as the law primd facie ſuppoſes; ſuch of 
be profits as are ſufficient to make up the rent, ſhall 
te appropriated to the payment of the leſſor, and 1 
2 N cannot A 


Off. Ex. 149. 


brought by the leſſor againſt him in the delet, and 
.* detinet, he muſt diſcloſe the matter by ſpecial plead- 


ax lk $e7 


a 5 2 5 dere f in ſuch caſe the leſſor bring an action againſt 
tze executor for the rent, he cannot plead An; 
dd edmjniſtravit, for that plea; would confeſs. a miſaps 

plication of the profits; ſince no other payment ou 


. Inadequate to the rent. In a variety pf caſes, they 
may be eaſily ſuppoſed inſufficient for a given pe. 


1190.41 Tad, although the leaſe may on the whole be bene. 
tial. As in reſpect to rent for the occupation of 

ene . from Michaelmas to Lady Day, eſpecially, 
where almoſt the whole profit i is taken in the ſum. 


| _ DER TS Av SPECIALTY: y den m 
:: eanipot be applied to any other  purpoſei; Tbere 


of them can be juſtified till the rant e anſwered”, 
On the other hand, the profits of the land may be 


KFF 


a. 


mer; as in the caſe of a leaſe of tithes, or of meadoy 
grounds, which are yſually flooded in the winter - 

So. the profits for a ſeries of years may be leſi than 
the amount of the rent, although the leaſe for the 
whole term may be of no ſmall value; as in the caſe 
of a leaſe of woods, which are fellable only ance 
in eight or nine years, and the felling has been very 
recent . In theſe, and the like inſtances, the exe- 
cutor is perſonally liable only to the extent of the 
profits, and for ſuch proportion of the rent as {hall 
exceed the profits, is chargeable merely in the ca- 
pacity of executor, or, in other words; as far only 
as he has aſſets; and, in ſuch caſe, to an adiiot 
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ing, and pray judgment whether he ſhall be charged 
otherwiſe than in W eee 
be. ere N ift = 
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Thus the profits of the land are tobe applied bß 
the executor, in the ſirſt place, to the diſcharge. of yo 


be reſidue of the rent is payable: out of the general - 
Aets, and e enn een 
&þts by ſpecialty, . 
Debts by bond, — 4 —— 9 80 the „ 
ſeal of the party, are of the ſame <laſs. with W 
for rent; and an executor is bound to pay a debt on | 
on ſpecialty. before a debt. by-ſimple contract, al- | 
though the bond be not yet due. For the obliga - 
ion is a a preſent duty, and the condition is but F 
tefeafance of it. Hence it hath been adjudged, 0 — wa 
tat if an action be brought againſt an executor 3 
z imple contract of the teſtator, he may plead that . 
bis teſtator entered into a bond payable at a future 
4, and it ſhall cover aſſets to the amount of the 5 
im payable by the condition . But if the teſtator p 2 tas: 8 
lie indebted to A. in one ſpecialty, and to B. in 85 z Lev. 37. | 
mother, and of A. debt the day of payment is Gs Temp: | 
pl, and of B,'s debt the day of payment is to, Hard- 128 
me, the executor has no right to pay B. in pre- 
krence to A.: Net if A. ard to d een 
fr his debt, till the debt of B. become payable, 
ben n u in the eleftion of the executor to pay . "PTA 
mich of them be thinks proper”. By the cuſtom cos. Wy 
(London, if a citizen of London die indebted by Admon. .. 
inple contract, ſuch debt is equal to a. debt by 
Fecialty, and the payment of it by the executor 7 3 Bac Abr. ' 


kill be binding on the obligor ne cn 8 Neve . 
A e 


#4 Ane 57 hs 2 : . \ 


he rent, and, if that fund ſhould prove inſufficient, + wy eh "2 


3080. fa. b.. _ 


— . . IO ——I——_ —— -—- 
0 - *_ 1 


* 
rr i, ene ER TIT 
E * - * 
- 
7 ” 
* 


. 4 - 


— 


— T 


* 
„ 
7 
- 
1 
: 
{s 
; 
| 
. 


r Ä . TR CES _ 
PET - J * 5 
— 
. : S - E , * 
” 


or biste BY net; , Book int 


«aki adminiſtration of afſets, = contingen pl 
"yy for example Dee ſhall A ef 
| a Vicabe not ſtand in the err thi 
_ «(905-2 Vern. © 
01. And, if ſubfequent to the payment of the fimple WI bie 
N Sontract debt the contingency ſhould happen, it to 
ſeems reaſonable that evidence of ſuch payment Wl : | 
© 3 via. Abr. Thould be admitted on the executor's plea of p 0 
7 8 5 adminifrevit, to n adio by the 1 anger. cfedi- er: 
Cad | * on ws n * ape © 7 8 : Fug 5 
„ e the contingency has taken plate, 4 ect 
chough the debt conſequent upon it has not jet of 
5 been paid, it may be pleaded to an action by a 2 
ffimple contract creditor. As, where the teſtator lg 
had executed a bond'to A. in two thouſand eight ay 
hundred pounds, conditioned to indemnify him Wi df 
- ne another bond for eight hundred pounds, ne 
which he had executed jointly with the teſtator'to | 
W for the debt of the teſtator, in whoſe life-time | 
N the eight hundred pounds had become due; and 0 
were ſtill unpaid ; on the executrix's 1 
theſe facts in a plea to an action of afſumpſit, and 1 
| ſtating that ſhe had adminiſtered all, except "0 bn 
- much as would fatisfy ſuch indemnity bond, 1 X's pre 
een Nep., held to be a ſufficient defence *, W a 
Term Rep. bm 
907 5 tha 
. wy fond diets eee gal * e te 
"Mat  eple contract debts which are bond: fide owing il © 
but ſuch bond, if not to the prejudice of credi 
wy tors, muſt be paid by the erecutor, and in prefer a 
ee nee to legacies. For a bond, however voluntary e 


transfers a right in the lifetime of the obligor 
f 6 where: 


en. or DEBTS BY SPC TVU. 8 23 
„V bereas legacies ariſe from the will, which takes cons 
ij WI cfc& only from the teſtator's death, and therefore . 394, 205-1 14 5 1 
* they ought to be poſtponed to a right ereated in 05 

ne bis life- time:. But an executor has no ahthority Ab r 

o pay a bond founded on an uſurious contract, or Talbot. 236. 

at bond en rurpi cunſu. Suech payment will amount 227, 135. in. 


nd to a devaſtavit, as well: _— te engin. Rep. 232. 
di. ane 28 11 41 | 


| ' © xx Vn. Abr 
ps; WH Brownl. 
If there bes a join ad ſeveral Le an en- Webs 5 
ecutor of a deceaſed obligor may pay the debt ut 
of the eſtate of the teſtator, and plead it to other 
ations by creditors on ſpecialties. But if the ob- 
ligation be joint only, there the ſurvivor muſt be 


ght charged out of his own eſtate, and the executors 
dim al the deceaſed Narr are not 1 on thin inſtru- 2 1 wg 
d es 4 41856. Freem. 
mY | | | | To: 127. 
* A PR ariſing fron: a covenant, as. 1 1 hare 

before obſerved, is of the ſame: nature, whether it 

be for a ſpecifie ſum, or whether it ſound merely 
3 Butr, 2310. ; 


in damages. Thus the grantpr's covenant in a 
narriage ſettlement for him and his heirs, that te 
premiſes are free from incumbrances, ſhall rank E 
equally with debts on bond *. So, to an action on «, Bae. Abr. 
imple contract againſt an executor, he may plead a | 
hat the teſtator entered into certain covenants, s, 
ad may ſhew the breach of them, and ſtate the 4. 
mount of the damages incurred, and that he ha: * 
dot aſſets more than to ſatisfy them: The plea. will * 
e good, although the damages are not liquidatad . ix Yin Abe 


* where the huſband. * eee 144. 8 oy 
— agr 


* 


or DEBTS BY SIMPLE CONTRACT. Boox Ul. 
agreed to fettle one thouſand five hundred pounds 
15 .- per annum on the iflue, made a deficient fettle. 
ment, and deviſed all his unſettled; eſtates for pa pay 
maent of debts, it was adjudged in equity, that as 
| the ſettlement was of leſs than the ſtipulated value, 
the widow and infant were to be compenſated in 
damages; but that as the articles made no mention 
of any ſpecific land, nor contained any covenant in 


U 


FIRE Ate, , _=_ to bond. they were to come in after cre il © 
. dors by 
1 A. covenant 10 pay. 2 ſum 5 n * 

N before payment, it may be recovered aggainſt his WY 
* executors; Whereas it has been held, that if he n 
Epit. 99 covenant that his executors ſhall pay the money, * 
no action can be maintained againſt chem, on the 9 
2 principle, that it could not be. a _—_ of the execu- | 
6 x7 5 Abr. tor, where it was not a debt of the teſtator *; but 5 
276 U. Ca. dis latter caſe 2, 0f very dopbihal authority, fr I. 
Int: 386. chere alſo the teſtator was himſelf bound, and eff . 
| hen falls upon his repreſentatives, th ough he bim- a 
ſelf could not have been ſued; and if Gowns that * 

I vid. 3 Burr. on either covenant they are N reſponſible 
2383, 1384. 10 
Laſt in the order of payment, 1 0 on ſimple 
— as on bills and notes not under ſeal, and f: 
„N. Com. verbal proatifes - On contracts of this nature (1 
247 Ot Ex- debts due to the king ſhall, it ſeems, be ſatisfied b mu 
= 3 Bac. Abr. fore debts which are due to ſubjects u; eie in 
E alſo of domeſtie ſervants, and of libourers, d pea bel 
A lcch great reaſon entitled to a preference; but,; it ple 
the exception of * the executer has a ng at 
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0f a . gaining priority by legal, or equitable 
proceſs. —Of notice to an executor ＋ debts by He. 
cialty, or fimple contract. 


an executor for the payment of 'debts'; and, al- 
though he has a right to pay one creditor in pre- 
ference to another of the fame degree, yet this 
dection may be controlled by legal or equitable - 
proceedings againſt him, of which he has due notice“. 
Thus, if an action be properly commenced againſt - 
an executor for any, ſpecific debt, it muſt be pre- 
ferred by him in payment to othets of the ſame 
caſs. Nor, in that caſe, ſhall he be warranted in 
making any voluntary payment of ſuch other debts, 
to defeat the party of his remedy *. | RR 


Yet; although one creditor commence an action, 
I another creditor, in equal degree, commence A 
ſubſequent action, and firſt recover judgment, he 
nuſt be firſt ſatisfied. Hence, an executor has it 
in his election to give a preference, by con- 
felling judgment in the action of the one, and 
leading ſuch judgment to the action of the 
ther ©, But if, for che purpoſe of — 

» Q 2 


SUCH is the order which the ub preſcribes to 
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d 11 Vin. Abr. 
296. in not. 

2 Vern. 300. 
2 Fonbl. 412. 
Com. Dig. 
Admon. C. 3. 


2 Chan. Ca. 


201. aVern. 62. 
— Ex. 2525 


© Off. Ex. 145. 
12 Vin. Abr. 
296. in not. 
302. 1 Lev. 
200. 1 P. Wms. 
2956. Carter 
2:8. 2 Vern. 
300. 2 Fonbl. 
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296. 2 Chan.. 
Ca. 201. 


2 Vern. 62, 


e Atk. 385. 


F Off. Ex. 145. 


t 2 Fonbl. 412. 
not. s. Prec. 
Chan. 79. 88. 


x Vern. 369. 


3 Bac. Abr. 81. 
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ſame order. 


OF A CREDITOR'S GAINING PRIORITY, Boox in. 
claim of one plaintiff in prejudice to that of an- 


other, he plead a matter, which he knows to be 
flalſe, the plea ſhall not be available, as it ſhall be, 
1 Vin Abr. 


if the falſity exiſt not in his own knowledge, as if 
he plead non eff Jactum tefatoris * . 


7 


And, even, after an interlocutory judgment, 


and before the execution of a writ of enquiry of 
damages, he may confeſs a judgment in an action 


for a debt of equal degree; for he is, in no caſe, 
bound againſt his will to defend a ſuit, and ex- 
cd the aſſets in coſts, where the caſe 1 is clear 


According to ſeveral Ag caſes „ the filing 
of a bill in equity ſhall equally prevent the aliena- 
tion of aſſets, as the filing of an original at law. 
And, therefore, if a ſuit in chancery be inſtituted 
by a creditor againſt an executor, he cannot juſtify 
a voluntary payment of another ereditor of the 
But, a deciſion, to that effect, was 
reverſed in the Houſe of Lords, principally: on the 


ground, that a decree cannot be pleaded at law to 


an action brought againſt an executor on another 
debt of equal rank. However, it is now ſettled, 
that, though a decree in equity cannot be pleaded 


at law, it is equivalent, in the adminiſtration 0 
aſſets, to a judgment; and, therefore, that if a 
deeree have a real priority in point of time, not by 


fiction, and relation to the firſt day of term, it ſhall 
be preferred, in the order of payment, to ſubſequent 
judgments, and the executor, as we have ſeen, ſhall 


be 3 e, to ſuch decree, and al 
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Ca, II. or A CREDITOR'S GAINING PRIGRITY. 2 2 


proceedings againſt him at law, ſtayed by injunc- 1 Bunb. 48, 


> 3Þ.W 1 
tion. So, pending a ſuit in r cre⸗ Got. N. Pose ; 


117. 1 Vern. 
ditor, an executor may confeſs a ] gment at . 


law, in favour of another creditor of he fame 88 Ca.Temp. 
f 92488 das 417. 
degree Nn gd a e Aenne. 
N es. $7 0% BBY. 


He may, "as, confeſs a judgment, after a de. 1'P, Wins. 
cree quod computet, if before a final decree. Such 4 Te Talb. 
decree quod compuiet, is analogous to an interlo- 25. 
cutory judgment at law; it does not pals i in ren. u- 3 


a. Temp. 
dicatam, until the final decree*, 2 155 Taib. 217. 


548 „ 
0 * 


Nor will equity interpoſe, wb! Ae an ac. 
tion brought by one creditor, : an executor confeſſes | 
judgment to another, creditor in equal degree ws Bac, Abr. 
eren, although the judgment be given on a quan. 1 P. Wm 295- 
tum meruit, without a writ of enquiry to aſcertain 
the damages, if they be ſo. laid, in the declaration, 
2s not to exceed the debt which is really doe . e racy 
Nor, where a creditor ſues an executor. at law, 15. Wms. 295. 
and in equity, at the fame time, for the ſame de- 
mand, will equity compel bim to make his election E 
in which of the courts he will proceed, in caſe the - 
executor be attempting to prefer other ' creditors . 


before, him, by confeſling judgments. to them, but 


* 
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vill merely reltrgin | him from, taking out execution 

on the judgment, wi without, leave 9 of the court. » 10 Pee Abr. 
Nor will a mere demand by the creditor diveſt the e ch. eh. 
executor of his right of giving, ſuch preferente;. * 
that effect can be produced only by the. procels \ of | 
a court of juſtice*. Thus, the execntop ĩs is invelted „Off. Ex. wg. 


vith large diſcretionary powers f ring, ne 
n ben cretic d prefe Ns 
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e creditor to another of the ſame claſs ; and, in cer- 
„ caſes, he may avail himſelf of the privilege 
P 3x. Vin. Abr. with great propriety, and on ſolid reaſons”. ?, But, 


270. 238: Sid. 


21. Off. EX. in general, on a deficiency of aſſets, it were a more 
"oe" honourable and conſcientious diſcharge « of his duty, 


4 Off. Ex abe, ag far as he has de power of deciding, to pay debts. 


CET”: of equal degree 1 in equal | proportions Fare 

| Nor i is an executor warranted merely in OY pay- 
ment of one debt before another of the lame order; 
«2218 may, alſo,” pay 4 debt of an inferior dire 
RR; oſs one of a ſuperior, of which he has nd no. 
33 Bar. Abe. e provided a 4 reaſonable: 33 has! elapſed after 
or Ml. pr. 17. the reſtajor's death; for ſuch Paym lea if _ 

; inte," would be evidence of AN. 60." Aa 

r Cer 136259 7 - yr a 1 on "mw 236-45 
th "Of debts of Ivy ſuppaſinng in iche —— 0 
3 ments, "they are docquetted,)'it has peen al 
| ftated, an executor is bound! to tale c cogui- 
8 1 welt LY 'of e 4 decree in "equity : con- 
+ Dyer 33. in ſtruhve notice, in reſpet to them, js e, 
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Cn. II. OF NOTICE — or DEBTS. 


an executor may plead à judgment recovered | 
zpainſt him on a ſimple contract, to an action of 
debt on a ſpecialty, if he had no notice of ſuck 
pecialty -; and may, even, voluntarily pay, with- . Bac. Abr. 


in not. 


out notice, ſuch inferior debt, in exclufion of the Sen. 49a, | 
ſuperior, and on a very juſt principle; for, other- 018 — 78. 
viſe, it might be in the power of an ebliges to Fitag. 76. 
min an executor, by ſupprefling a bond until all 
the aſſets were expended in the payment of fimple. 
contract debts v. And, indeed, after a ſvit'i is com- w » g i- 
menced, yet, before he has notice of the plaintiff's 10 5. Vid. 3 
demand, he is warranted in paying any other cre- 1 
dior -. On the other hand, an executor is not z Off. Ex. 143. 
wthoriſed to confels a judgment for, a debt of an pinch 1.3. 
inferior nature, if he has notice oft the exiſtence of 1.0. 2 
a ſuperior. Thug, where an executor, to an ation 7]. 
on bond, pleaded a judgment confelled by, bim 
on the preceding. day, on a. ſimple Nr 85. 
the plea- was diſallowed, n the ground 
nerring, that th N We no Ts 
plaintiff's demand?, | N 
o HR 5 Lt J. 

If. ignorant of the LE ERS, bond, "he con- 
els a judgment on a ſimple contract, and, Nw. 
wards, judgment be given "goo | him on the bend, 
he is bound, however inſufficient the ailets, .to . 
 tixfy boch the judgments, for, be might {WE p 
ed the firſt, if he had not had afſets for bock?. 
So, alſo, a judgment mult be ſatisfied, though 
 Tecovered'againſt one executor only where there are 
ſeveral . or recoyered againſt one-executor* Tas 72 
name of an e er vice verd. 
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And, ſherefore, Hei may app "ro prate's ſufficient part 
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e vale” he bas the Hf kel retaining. hy 

Thi ; "from the legal principle of 0 the” Ponies 5 1 
106 5 as firſt commences an 18555 b. 
80 rifle ainer 17 naty ral deut n; | 150 1 
| "the privilege g accom mpanied, with "this. is itation, 4 
| thai he baff le "Tetain his own debt as againſt L 
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2 there could be no room to ſuppoſe, during the | 
; exiſtence of thoſe of a ſuperior-order *. | As, whets : . the Com. 


A. before his marriage, covenanted with B. and C. Com. 18, 19. 
v leave them by his will, or that his executors, * vue, 32» 


jithin fix months after his death, ſhould pay them — 42 Tt 


eren hundred pounds, in truſt, to pay the intereſt. ; Bac. Abr. 10. 
to his wife for life, and, on ber death; to divide 92. N. Abr. 
the principal among his children, and, in default Plowd: 185. . 


of children, as he ſhould appoint, and bound him: Abr. bo: . 


Yr: elf, his heirs, executors, and adminiſtrators, i in barn, Coe" + 
N z penalty for performance ; on his dying. before * = 
be his vite, without iſſue and inteſtate, it was held, 3 


that B. in the character of his adminiſtrator, might - 


u. retain aſſets to that amgunt, during the life of. the 

e mdow, againſt a, bond. creditor, who ſued, heſore e 
It. the fix months were elapſed *.. vs | Ban. 81e 
B. 1605 IN fy 21327 Fe. 1 by - Ki N ' 


895 if; A. 404 B be jointly and. 1 bound 
n an obligation, and A. pppaintthe executrix. of | 
the obligee! bie -Exequtrix,- and die, leaving aſſets, 
be is not compelled to reſort to iat action againſt 
B., but is entitled to retain fon tha debt; in gaſe 8 
here de not, aſſets, aſhe has tight to purſue her wg er 
remedy On the hond againſt B. F. So, af A. be in. C Com. Dig. 
lebted to B. and C. by ſeveral bonds; and die, and you 1 5 Bac. 


1 die, having 8ppointed D. his executor, he may 3 55. 


"| rtain effects of which he is poſſeſſed as adminiſtra- n 
im br of A., to ſatisfy the debt due to him as tjge 


necutor of B.“, If A. be: indehted in a bond to {45 Vi Abe. 
V, and die, having. appointed B. his executer, . 


5 after haying intermeddled with tlie _ 


p. take out admigiſtration to R., and, afterwards, E. | 
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| is Vii Abr, 


Wie 183, 


aud before probate, alſo dies; 5 although, before 
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or EXECUTOR'S RETAINER” poor 11 


His death; he did not expreſsly ele&t in what par Will to t! 
- tieular effets he would have the property altered, Wl i 
yet, it maſt be preſumed; that it was his intention (iſe 
to pay his own debt firſt, and, therefore,” his exe. core 
cutor ſhall have the fame power of retaining as be. poi 
longed to him. 80, for à bond executed by thelll ch: 
teſtator to A. conditloned for the" payment of mo. be 1 
ney to B., B. it ſeems, in caſe he is executor 
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on forfeiture of the bond, diſcharged: the debt 
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11 Vin. Abr. 
266. 1 Brownl. 
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Wy i creditor, and aftetwards repealed” at the fit of 


in ſuch caſe; it ſeems; he might retain for thi 


may retait*; 80, if adminiſtration be granted tc 


the next of kin, ſuch cteditor' may retain againſt 
the rightful adinitiſtrator'. ' In ſhort, wherever a 
executor might have bebt! ſued, of might have pai 
à debt, he has ien to renln®. y 


But, where A. and B. were joint n in 


bond, the former as principal, the lifter as ſurety 
A. died, B. took out adminiſtration to him, and 


it was held, that he could nt retain, for, by joi 
ing in the bond, the debt became His own. Yet 


e bald, 28 A _—y contract debt 
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. . 1 a ot at law and i 
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non fule'to act, extinguiſh his legal remedy for the re- 
covery of his debt . Hence, if a creditor be ap- 
pointed executor with others, he may ſue them, 
epecially if he hath not adminiſtered . If there 


be not perſonal aſſets . _y fac the heir, where 
has Is ee Sit! 
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to the order preſcribed by law, the payment of | 


"CHAP. v. 
y oF. THE PAYMENT, or LEGACIRS.. 


SECT. I. 


Legacy, what—wwho may be legatee: . — 
gacies general and ſpecific —lapſed and vęſted. 


He thus diſcuſſed the duty of an executor 
in regard to the payment of debts. according 


D in the next place, demands his attention. 


A legacy 1 is 2 wanne or it * a pro 
perty by will. 


All perſons are capable of being legatees, witl 
' ſome ſpecial exceptions by common A, and b 
ſtatute *, | | 


To this diſability all traitors are e ſubjeR. . B 
ſtats. 25 Car. 2. c. 2. and 1 Geo. 1. ſtat. 2. c. 
perſons required to take the oaths, and otherwi 
qualify themſelves for offices, and omitting to d 
ſo, ſhall be incapable of a legacy. By ſtat. 9 &1 
Wm. 3. c. 32, perſons denying the Trinity, or a 
ſerting that there are more Gods than one, « 
denying the Chriſtian religion to be true, wo 
cr v4) N 9 | 0 


0 w. OF DIFFERENT KDS OF-LEGACIES: 


toly ſcriptures to be of divine authority, ſhall for 


he ſecond offence be alſo incapable of any legacy. 


Likewiſe, by ſtat. 5 Ges. 1. c. 27. artificers going 


cut of the kingdom, or exerciſing their trades in 


foreign parts, mall De b to the b er : 
cation. 1 1:9 2 1 


of icke there are two deſcriptions; a general 
kcy, and a Tpecific legacy. The former appel- 
ion is expreſſive of ſuch as are pecuniary, or 
merely of quantity. Under the denomination" of 
ſpecif e legacies, two kinds of gifts are included; 
u, firſt, where a certain chattel 1s particularly * 
ſcribed, *and' diſtinguiſhed from all others of the 
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me ſpecies ; as, I give the diamond ring pre- 
ſented to me by A.“ The ſecond is, where a 
chattel of a certain ſpecies is bequeathed without” 


ny deſignation of it as an individual chattel; as, 


give a diamond ring.” A bequeſt in the for- 
ner mode can be ſatisfied only by the delivery of 
the identical ſubject; and if it be not found among 
the teſtator's effects, it fails altogether, unleſs it be 
in pawn, when the executor muſt redeem © it for 
the legatee. But a bequeſt of the latter deſcription 
nay be fulfilled 4. the OY of any vm of 13 
ame kind. 


Although the courts are averſe from conſtruing 
epacies to be ſpecific , yet, if the words clearly 
ndicate an intention to ſeparate the particular thing 


2 Bro. Ch. 
ep. 113. 

4 Bac. Abr. 
353. Swinb, 
part 7. . nor 


tequeathed from the general property of the teſtator, 


bey ſhall have that at Hence, under ſome 
circumſtances, 


2 36 or DIFFERENT KINDS OF LGG. Boot tit 
es _ eircumſtances, even pecuniary legacies are held ts 
3 be ſpecific. As a certain ſum of money in a cer. 
*x Atk. 503 tain bag or cheſt t, or the bequeſt of 3 ſum of 
2b. Ws. money in the 3 of A. , or of two thouſand 
540 . pounds, the balance due to "the teſtator Grow lis 
; partner on the laſt ſettlement between them, if the 
teſtator did not draw ſuch money out of trade be- 
Ambl. 310. fore he died. S0 a bequeſt of a hond, or of the 
Bro. Ch. teſtator's ſtock in a particular fund, hath been thus 
2 . Auſſed , as likewiſe has a legacy to be paid out o 
1 ec, the profits of a RR rn we an 
Wn be cartied on.. | by 8 j 1 
12 Bro. Ch. 
| Rep. 138. In like manner a Andes may carve ſpeci 
legacies out of a ſpecific chattel; as where he gives 
part of the debt due to him from A., it will be 
= ; Atk. 103 ſpecific legacy”. 80 a bequeſt of part of the teſ 
e S ape an, ſhall dear ole 


© vet 563. oli, n. » Lite *0 
See 2 Fonbl. 2 hi "p 
374- note (0). 


x E. Wms. 540. ns A. deviſed to his wife all this fi 


noel) eſtate at B., this was held to be a ſpecific _ 
and the fans as if he had enumerated al die peri 
2 688. cCulars * * NN 0443 960 QT XK 
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On the ber band, a mere 3 of qulantit 

whether of money, or of any other chattel, is a'ge 

»1P.Wms. neral legacy; as of a quantity of ſtock . Ane 
Au e Where the teſtator has not ſuch ſtock at his denk 
z Veſ. 562. ſuch bequeſt amounts to a direction to een 
4 Ca. Temp. to procure ſo much ſtock for the Jegatee®. 


the purpoſe to which a general 3 10 ben 
* * 


F ESE EE it Wa £54 


(a. IV. OFLEGACIES LArSkD 6 OR VESTED.” : 2 37 | | 
pied will not alter its nature; as v here it is directed 5 ON 

o be laid out in Jand-, — W | 
a 4 Gag. 


2 Net 417. 

"In 2 caſe before Lord Cant, his lendfiy. 
wok. the diſtinction between a legacy of a certain 
hm due from a particular perſon, and a legacy 
of ſuch, debt: generally, conſidering the former | 
8 2 legacy; of quantity, the latter as ſpecific *. © 2 P, Wos. b 
$6, in another caſe, where, after the following Kae 55 
tequeſt, “ I give. to A. one thouſand four hundred = 
pounds, for which I have ſold my eſtate this 
« day; the teſtator received the whole of that 
hm, paid Ac lnto-his banker's, and drew out one 
bouland one hundred pqungs gf the money; this 
va alſo held by Lord Bathurſt. C. to he a legacy of 3 
quiitity *% But Lord Thurlow C. difallowed that * Cgteget g.. 
liltinQion * 3 and held a legacy of “the principal = Bro. . 
of A.'s band for three -thouſand ſive hundred 2 e 
«pounds, to be a ſpecific legacy, rotviddiaſing ry karre. 
duc was een. | ths: 2 Bro. Ch. 


Rep. 111. 114. 


1 


doch are ihe differ ent ſpecies of 10 0 | They 
ne next to be conſidered as lapſed, or veſted. It 
k a general rule, that if a legatee die befare' the _ _ 
ſtator, the legacy ſhall be lapſed *. And althaugh * : + aw ths. 
i the bequeſt of a legacy to A. the teſtator ſhould ry not. (x. 
upreſs an intention, that the legacy ſhould; not 


116 


þ exclude-the. next of kin . Vet a bequeſt may 1A 6. 
te ſo ſpecially framed, as to prevent its lapſe K&N 
kch previgus death of the legatee, 2s if a 


4 * 


\ 


boſe. in caſe A. die before him, this is not ſufficient 2323233 


85 P 38 IM  OFLEGACIES LAPSBD on Vas . 
. l of A. before the teſtator other perſons 


are named to take; the legacy on Abs fo dying 


n ſhall veſt in ſuch nominees *.. Nor is a legacy to 


- $86. two or more within the rule; for it is ſettled, that 
legacy to ſeveral perſons is not-extinguiſhed-by {i cor 
3 the death of one of them, but ſhall veſt in the ſur- di: 

Vor. Nor does tho rule extend to a legacy given {or 


3 oyoer after the death of the firſt legatee, for in ſuckr 
br 255 Vero. Caſe the legatee in remainder ſhall have it immed 
797.25. Wass. ately . Nor, as it ſeems, will a legacy lapſe by the 


274.2 P. W 


428.3 P. Ws. death of the legatee in the teſtator's' Wale if ha 


| * 5 clngg is to take in the e of 1 2 
319. 2 Vern. 2 
378. 2 Fonbl. 

368. not. (8. A legacy is 4. lapſed, if, before hs code 


eSee 1Veſ.r40. on Which it is given by the will be performed, the 


los ; "ox legatee die, or if he die ben it 1s abe in in 


not. (x). & (h). tereſt . 


42 Fonbl. 2 n | I wy 7 7275 . Wes ES 
4 Bac. Abr. 
Mr EHP We dave already ſeen, that if a lega FR leſt tc 


A. payable to him. at a certain age, it is à veſted 

al and tranſmiſſible intereſt in him, debitum in prefenti 

; though ſolvendum in futuro: That it is otherwiſe 

| 1 — legacy be left to him at, or when he attains 

* Vid weer. ſuch age. The diſtinction was borrowed from the 
2 Tobi 371. Civil law, and adopted by our courts; not ſo muc 


4 342+ from its intrinſic equity, as from its prevailing 1 } 


ah == Frog the ſpiritual courts; for, fince'the chanicery, as wil 


s k. Wan. 138. be hereafter ſhewn, has à concurrent juriſdiQior 
2 Vern 199- 


: Yentr. 343. with them in reſpect to the recovery of legacies, i 
4 3 2 reaſonable, that there ſhould be à conformity it 


Rep. 11g. heir deciſions; - and that the ſubjec ſhould have 


the fame ans Wes to whatſoever court h 
414 | | ma 


8 | by 
Cs. IV. OF The EXECUTOR'S ASSENT, 239 
nay refort. Bat if ſuch legacies be charged o᷑r 

real eſtate, in either cale they ſhall equally lapſe for 

the benefit of the heir; for with regard to deviſes 

afecting lands, the eccleſiaſtical courts have no „ athe Abe: 
concurrent. juriſdiction, and therefore the diſtinc- ww 11 8 
tion does not extend to them. If, as I have be- Abr. Fe 
fore ſtated, the legacy be made to carry intereſt, 7 8 en 
though the words, “to he paid,” or © pay able, not. (m). 

ne omitted, it is veſted, and tranſmiſſible i. 80 if g 2 77. 
the bequeſt be to A. for life, and, after the death 2 
of A., to B., the bequeſt to B. is veſted, on the 153. CES 
death of the teſtator, and will not lapſe 10 the death 1222 263 


of B. in the life-time of A; „. 


b 2 Fonbl. 371. 
not. (k). 

2 Ventr. 347. 
IP. Wms. 68. 
a Vern. 378. 
Ambl. x67. 

1 Bro. Ch. 


cr. . EO 
lf the execitorꝰ: affent to a legacy On what principle 
neceſſary—I hat ſhall amount to ſuch afſſent—Aſſent 
expreſs, or implied —abfolute, or conditional — har 
relation to the teftator's death —uben once made 
irreoocable—when incapable 4 being made. 


BUT the bequeſt of 2 3 whether it be ge⸗ 
teral, or ſpecific, transfers only an inchoate pro- 
perty to the legatee. To render it complete, and 
perfect, the afſent of the executor is requiſite *, On * x Bac. Abr. 


lim all the teſtatar's perſonal property is deroly 6 = xy = 
v be applied, in the firſt place, to the payment TEIN rr \ 
lebts; and therefore, n he can pay legacies 


with 


F N 


| Or THE EXECUTOR'S AS ENT. Boox III. 
with ſafety, he is bound to ſee, whether, indepen. 


dently of them, a fund has been left ſufficient for 
'the demands of creditors. - 


In caſe the aſſets prove inadequate, the legacig 
muſt abate or fail altogether, according to the ex. 


tent of the deficiency. If, on a failure of aſſets, he 


» Off Ex. 27, 
| | 


© Off Ex. 25. 
223. 3 Bac. 
Abr. 84. 4 Bac. 
Abr. 444. 
Nyer 254. 
Keilw. 128. 


4 Off. Ex. 222, 
223. 


0 Ot. Ex. 223. 


pay legacies, he makes himſelf perſonally reſpon- 
ſible for the debts to the amount of ſuch legacies. 
Hence, as a protection to the executor, the law 
impoſes the neceſſity of his aſſent to a legacy, be- 
fore it can be abſolutely veſted; and ſuch aſſent 
when once given, is conſidered as evidence of aſſets, 
and an admiſſion on the part of the executor, that 


the fund is competent ?. 


— 


If without the aſſent of the executor the 33 
take poſſeſſion of the thing bequeathed, the execu- 


tor may maintain an action of treſpaſs againſt him*, 


Nor even, in caſe a ſpecific legacy, whether a chat- 
tel real or perſonal, be in the cuſtody or poſſeſſion 
of the legatee, and the aſſets be fully adequate to 


the payment of debts, has he a right to retain it in 


oppoſition to the executor, by whom in ſuch caſe 
an action will lie to recover it“. Nor has ſuch le. 
patee authority to take poſſeſſion of the legacy 
without the executor's afſent; although the teſtator 
by his will expreſsly direct that he ſhall'do ſo: for 
if this were permitted, a teſtator might appoint all 


his effects to be thus taken in fraud of his credi- 


tors. Vet, previous to the aſſent of the executor, 
a 1 has ſuch an intereſt in the thing be- 
5 gaueatheqd, 


m. c. w. TO A LEGACY: F 6 241 > 


en- queathed, as that in caſe of his death, before it 5 

for paid, or delivered, it ſnall go to his repreſentative*, 
cr, in caſe of the outlawry of the legatee, ſhall be : Vid. Off. Ex. 
ſubje&t to the forfeiture b. Je 


k Off. Ex. 28. 


ex. If A. releaſe by will a debt due to bim from B., 
, he tt is the better opinion, that the aſſent of the exe- 
on-. cutor is neceſſary to give effect to the teſtator's in. 


zntion : for, although on the one hand it may be ; 
alleged, that the party to whom the debt is be- ' 


be. queathed, muſt neceſſarily have it by way of re- a 
Tent iner, and that ſuch a clauſe operates rather as an 
ets, xtinguiſhmeng, than as a donation, and therefore 
that WW that it needs no ſuch aſſent as where there is to be 


transfer of the property: yet on the other hand, 
2 debt ſo releaſed is regarded, with greater reaſon, 


atee n the light of a legacy, and like other legacies, 

ecu-Wll not to be ſanctioned by the executor, in caſe the 

me. dlate be inſufficient for the payment of debts. But 

hat- :s ſoon as the executor aſſents, and not before, it » Of. Ex. 29, 

fon WW ball be _— . b or, oy 

e to * 1 P. Wms. 83. 

it iu With reſpect to what ſhall conſtitute ſuch aſſent. 3 185 

cale en the part of the executor, the law has for this | 
le. purpoſe preſcribed no ſpecific form; a very light __” 
pacy dent is held ſufficient '. It may be cither OY 1 1 Vern. 94 

ator Wl or implied, abſolute, or conditional, 2 N 

for Abr. 445. 

t all The executor may not only in direct terms au 

redi- i thoriſe the legatee to take poſſeſſion of the legacy, 

tor, I but his concurrence may be inferred either from 

be. ndirect expreſſions, or particular acts. And ſuch + 
hed, R 2 conſtructiyo 


k 4 Bac. Abr. 
445. Off. Ex. 
| de 4 Com. Dig. 
Admou. C. at 


1 Off. Ex. 226. 


a foreign plantation, deviſed it to A., and the exe 


_ m2 Ventr. 358. 


Com. Dig. 

Admon. C 6. 

10 Co. 47. b. 
1 Roll. pp phe 


Plowd. 5 
_ 3P. Wins. 


Com. Dig. 


Adman. C. 6. 


y Off, Ex. 236. 


the executor's aſſent that A. ſhould have the rent 


OF THE EXECUTOR'S ASSENT Boer III. 
conſtruQtive permiſſion ſhall be equally available, 
Thus, for inſtance, if the executor cpngratulate the 
legatee on his legacy, or if a horſe is bequeathed 
to A., and the executor requeſts him to diſpoſe o 
it, or if B. propoſes to purchaſe the horſe of th 
executor, and he direQs B. to buy it of A.; or if 
the executor himſelf purchaſe the horſe of A., 0 
merely offer him' money for it, this in either caſe 
amounts to an aſſent by implication to the legacy 
So, where A. the deviſes of a term granted it to the 
executor, his acceptance of the grant from A. x 
held to be an implied permiſſion that the term bold 
be A. 's to grant '. So, where J. S. ſeiſed in fee of 


cutor granted a leaſe of it for years, reſerving ren 


in truſt for A., this was adjudged a ſufficient 
ſent *. 


If a term be deviſed to A. for life, remainder tc 
B., the affent of the executor to the deviſe to A 
ſhall operate as an aſſent to the deviſe over to B. 
and veſt an intereſt in him accordingly *. 80, at 
aſſent to ſuch eſtate in remainder: is an aſſent te 
the preſent eſtate *: For the particular eſtate an ti 
the remainder, conſtitute but one eſtate 7. But 1 
a leſſee bequeath a rent to A., and the land to B. 


is no aſſent that B. ſhould have the land, becauſ 
the rent and the land are diſtinct legacies; but un 
der ſpecial circumſtances, an executor s afſent te 
one legacy may enure to another, as if the caſe 
mentioned be reverſed : The executor's affent th: 

B. ſhould 


G -TO/A-LEGACY.. 


B. ſhould TIES "> land, ſeems to imply his ident 
hat A. ſhould have the rent; for the neceſſity of 
the executor's aſſent is eſtabliſhed with a view to 
creditors 3 now to them the land is equally unpro- 
ductive, whether it paſſes to B. charged with the 
rent, or not: and alſo, as it was the 'teſtator's in- 
tention, that B. ſhould hold the land ſubject to the 
tent to A., the executor's afſent to B. s having the 
and ſhall, in conformity to the will, be conſtrued 
an aſſent to the legacy to A. . So an aſſent to a 
deviſe of a leaſe for years, is an aſſent to a condi- 
tion or contingency annexed to it, As, if there be 
z deviſe of a term to the teſtator's widow, ſo long 
u ſhe continues unmarried; and if ſhe marry, then 
of a rent payable out of the land; the executor's 
ifent'to the deviſe of the term, is an aſſent to that 
of the rent in caſe of the deviſee's marriage. 


An aſſent may alſo be abſolute, or conditional. 
[f it be of the latter deſcription, the condition muſt 
te precedent. As, where the executor aſſents to 
the deviſe of a term, if the deviſee will pay the rent 
in arrear at the teſtator's death, In that caſe, if 
the condition be not performed, there is no aſſent; 
but if the aſſent be on a condition ſubſequent, as 


q Off, Ex. 237, 


povided the legatee will pay the executor a certain 


ſum annually; ſuch condition is void, and a failure 
in performing it ſhall not diveſt the legatee of his 
legacy. The ſtate of the fund may require the 


* Com. 
Admon. C. 8. 


gecutor to impoſe a condition precedent to his Of. Ex. 338. 


2 = 


pyment" of the legacy; but if he once part with 7 Leon. 230,131. 


t, be has no right to clog it with future ſtipula- 
© | R 3 tions; 


1 


” 1 OF Ex- 238. 


« Of. Ex. 249. 


w Off. Ex.250. 


* Off. Ex. 227. 


4 Bac, Abr. 


445. 


1 Off. Ex. 228. 


2 Plowd. 526. 


> Vid. fupr 24. 


legacy. We have already ſeen, that he is compe 


or THE EXECUTOR'S ASSENT. Boos m e. 
tions;- and make that legacy . which the 18 


wr gov On . for 

The aſſent of an wee or mall have relation te 
the time of the teſtator's death. Hence, if A. deviſe 
to B. his term of years in tithes, in an advowſon, o 
in a houſe or land; and after the teſtator's death 
and before the executor's aſſent, tithes are ſet out Wl - 
the church becomes void, or rent from the under 
tenant becomes payable, the afſent by relation ſhall 
perfect the legatee's title to theſe ſeveral intereſts* 

So ſuch aſſent ſhall by relation confirm an interme 
Gate grant by the NPs of his mi * 

If an executor once afſent to a . he cu 
never afterwards retract, and, notwithſtanding ail .. 
ſubſequent diſſent, the I has a right to take T 
the legacy. . F 

If a term is deviſed to-A., and the executor be 1 
fore he aſſents to the deviſe takes a new leaſe of th a 


ſame land to himſelf for a larger term in poſſeſſion 
or to commence immediately, the term deviſed is 
merged, fo that it cannot paſs to A. although the 
executor ſhould afterwards aſſent ). An aſſent tq 
a void legacy, is alſo void “. 


Such is the nature of an executor's aſſent to: 


tent to give it before probate *. But if he has not 
attained the age of twenty-one years, he is inca 
pable;; *. the abovementioned (tat, 38 Geo. 3 

6. s 


e IV. Or THE PAYMENT or LEOACIES. 
4 87 b. of the functions of an — there: 
mmm n 


' A 


«fx ar IS 
en a legacy is to be paid — To whom—Of enn, 


in the caſe of infant legatees—Of a conditional pay- 


245: 


b Supr. 12. 


2 Vid. Com, 


Dig. Admons * 
Ez Gta. 


, 5 
75 . 


ment of a legacy O payment of intereſt on legaties 


—Of ſuch payment where the legatees are infants 
—Of the rate of interęſt payable on legacies. © © 


&-; 1s 


ON the ſame principle that the aſſent of an exe- 


cutor to a legacy i is neceſſary, he cannot before a 
competent time has elapſed be compelled to pay it. 


The period fixed by the civil law for that purpoſe, | 


which our courts have alſo preſcribed, and which is 
analogous to the ſtatute of diſtributions, (as will be 


hereafter ſeen), is a year from the teſtator's death, 


during which it is preſumed he may 5 inform 
dialelf of the ſtate of the property 7. 


Wi; a Fe” to an infant be payable at twenty-one, 
and he die before, his repreſentative cannot claim 
it till, in caſe he had lived, he would have come of 
ige; unleſs it be payable with intereſt, and then, 
a we have ſeen, ſuch repreſentative has a right im- 


* 4 Bac. Abr. 


434. 2 Salk. 


41 c Cc. pl. 2. AP 


d «Va 37. 
199. 7 


e 4 Bac, Abr 
434. in not. 


nediately to receive it ©, In caſe a legacy be left to 


A. at twenty-one, and if he die before twenty-one, 

then to B.; and A. die before he attains that age, 

b, ſhall be entitled to the legacy immediately ; j - 
R 4 


r Ero- Chitttp, ” a 
* . 3 


. on 


41 Eg. Ca. Abr. 


b '9 2 Vern. 620. 


laren . 


14 Bac. Abr. 
31. 3 Bro. Ch. 


or THE PAYMENT OF LEGACIES: Bost Ut 
he does not claim under A., bui the deviſe over is 
a diſtin&, ſubſtantive bequeſt, to'take-effe& on the 


contingency of A.'s dying a his e 6 exec 
| the 

But where H were given to A. B. 0 C., Ne 

the three co- heireſſes of the teſtator, to be paid at ly 

their reſpective marriages, 'and if either of them nuſt 


ſhould die, her legaty to go to the ſurvivort, 
and one of them died unmarried; it was held, chat 
the ſurvivors ſhould not receive the legacy of the 
| deceaſed before their reſpective marriages: for the 
| condition, though not repeated, was annexed to the 
whole, whether it accrued by bl or by 
the 1 600 deviſe . 


The gen object of « enquiry is, to _ 4 SCE 
ſhall. bo paid: And here the executor muſt be care, 


-  fyl&d; pay it into that hand, which hag n ta 
den it. 


8 is a general rule, that he has no right to pay 
it to.the father, or any other relation of an infant, 
without the ſanction of a court of equity !; and 
2 in the caſe of an adult child, ſuch payment is 
not good, unleſs it be made by the conſent of the 
child, or be confirmed by his en Ren 


tion . , 
bak occur, 3 an CA has, FD the 
moſt honeſt intentions, paid the legacy to the father 
of the infant, and has been held liable to pay it 
over again to the legatee on his coming of 1 
þ g An 


8 


AN 


2 


'Co 


00. V. OF THE' PAYMBNT' OF EEGACIES, - 
4nd although ſuch. caſes have been attended with 
nany circumſtances of hardſhip in reſpect to the 


accutor, yet he has been held reſponſible; on 
the policy of obvidting a practice ſo dan» 


gerous to the intereſt of infants, and ſo naty- Wo.” 


nlly productive of domeſtie diſcord. The child 
nuſt in caſe of ſuch payment either acquieſce, or 
reſort to the father; or, Which is in effect the ſame, 
nſtitute a ſuit againſt the exegutor, who will of 
wurſe require the father to refund *, Thus lega- 


des of one hundred pounds a · piece, were bequeath» 


$0 o. 8 on 
— 47 4Burn 
cl. L. 321, 


a to four infants ; the executor paid the legacies 105 Ca. 16k, 75 


to the father, and took his receipt for them: When 

one of che legatees came of age, who was about 

jen years old at the time of payment, the father told 
tim, that he had ſuch a legacy of his in his hands, 

but could not pay it immediately, and requeſted 
tim not to apply to the executor, at the ſatne time 
romiſing, that he would himſelf pay it: The ſon 
xquieſced- for fourteen, or fifteen years, during 
which period his father. and he carried on a joint 
trade, and then became bankrupts: On a commiſ- 

hon taken out againſt the ſou, this legacy among 
rere — 
fitors ; and the aſſignee filed a bill againſt the ex- 
teutor, for an account and payment of the legacy, 
when it was decreed accordingly by the Maſter of the 
Rolls, but without intereſt; and the decree affirmed 


ip, however, on the hardſhip of the caſe, 


2 ta be divided. . 4 _—_ 
15 8 4 


ordered 285. 8. C. Gib. 


read, Bp 


* 


I the Lord Chancellor on an appeal. His lord- ner 7 


Rep. 101. 8. C. 


1 k 5 P. WwWrms. 
a$6. in not. 
Z Bro. Ch.Rep. 


96. 


or _ Larter ebe Boot II. 


read, that the teſtator on his death- bed gave Wed | 


tion, that the executor ſnould pay the- legacies to 


the father of the infants, that he might improve the 


money for their benefit k. But although that cir. 
cumſtance, if true, rendered the caſe ſtill harder, 
yet it could not influence -the deciſion, ſince the 


evidence ought not to have been received. It were 


13. Bro. En 
85 id. 


421. 


. 
* | 


dangerous to admit proof, that a legacy given to 


one perſon” was ordered to be paid to another. 
If the direction had appeared on the face of the 
will, the decree, doubtleſs, would have been dif. 


ferent v. 80, where A. left a legacy of a hun- 


dred pounds to each of the three children of B, 
and appointed C. her executor, leaving him the 


bulk of her eſtate; provided he paid thofe three le- 


gacies within a year after her death: The deſen- 
dant within that period Paid i into the children's own 
hands their ſeveral legacies ; the eldeſt of whom 
was then ſixteen years, the ſecond fourteen, and 
the youngeſt only nine: On her coming of age, 
they filed their bill againſt the executor to be paid 


their reſpe ctive legacies; ſuggeſting that their father 
had embezzled the money, and was inſolvent, and 


that the payment was a fraud: The defendant in 
his anſwer denied all knowledge of the money's 
ever having come to the father's hands: The Lord 
Chancellor held, at firſt, that as the executor paid 


theſe legacies to ſave a forfeiture of what he him- 


| ſelf took under the will, he ought not to pay them 


mended a compromiſe; and * defendant agreeing 


over again; but on farther conſideration, conceiving 
the point to be very doubtful, his lordſhip recom- 


to 


gain legacies of infants which he ſhall, bave paid LN 


- d : - © ; N 4 
* * * 
2 *  *) - . # * 
7 . | — - P ., 


(8. wv. OF- pay rau or 


to pay fifty pounds, to be divided nt "= 


three plaintiffs, without coſts on either ſide, they 


were d to releaſe r. W 777 „ ee eee 


The cubs; Soto iar ſo harſh; as kicks in all 
poſſible caſes an executor ſhall be liable to pay over 


PS 


* 


to their parents. Thus, where A. bequeathed A 7. 
to J. 8. a hundred pounds to be equally divided 


between. himſelf and his family, the executrix paid, | 


the legacy to J. S. who had a wife, and ſev en 
children, fix of whom were adults, and the ſeventh 5 
a infant: Eleven years after the youngeſt had 

come of age, and the legacy never having been de! 


-«, 


nauded, they filed their bill againſt the executris os We. 


for the ſame, infiſting that the payment to bein 
father was invalid: It was held, that, according to 5 
the terms of the will, the legacy was properly paid 

to J. S.; and that it belonged to him as truſtee to 
divide it: And even on ſuppoſition, that the pay- 
ment was wrong, the great laches, and long acqui- 
elcence of the plaintiffs, precluded them from all 
remedy . But where A. bequeathed his perſonal 2 
cltate to truſtees in truſt, to pay. ſix hundred pounds Bro. Cn. Rey. 
to an infant, and directed, that ſuch of his legatees: | 
as might be infants at the time of his deceale, ' 

ſhould receive. intereſt at the rate of five per cent. 

ill their reſpectiye legacies ſhould be paid, namely, 

at their age of twenty-one years; it was holden, 

that the executors could not jultify paying any part 


\ 


Auſten. 3 Bro. 
In Ch. Rep. 178. 


of the principal to the infant, or to his uſe, before 4 Bac. Abr. | 
tat time, except for abſolute neceſſaries % © 431. Davies v. 


N 5 I . 
5 
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4 Q 
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* 

” 
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„ Burn Ecel. 
L. 321. 1 Ch. 
Ca. 245. 2 A 
81, Com. Dig, 
Chancery 

| 66.65 Vid. 
f 2 Bro. Ch. Rep. 


Lord 
Ha dwicke C. 
arguendo. 


14 Bac. Abr. 
419. in not. 
| Godb. 243. 


u Bac. Abr. 
240. 2 Vern. 
313. 2 Veſ.640. 
Ca. Temp. 
Talb. 72. 


u Vern. 355. 
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wife, to be diſtributed between his daughters as ſhe 


to her own daughter, and only a hundred to the 


L 0 
& # 10 . 
s 1 8 * * 
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OF THE PAYMENT or LEGACIES.” Boox 11, c. 


In caſe a legacy be too inconfiderable in point of ll 1 
value, to bear the expence of an application to the Will be 


court of chancery, it ſeems an executor will be give 
juſtified in paying it into the hands of the infant, WW buſ 


tk. or, which amounts to the ſame thing, to the fa. Wl pai 


ther ©; but in general he is not warranted in ſo on 
doing, unleſs he be clearly authoriſed by the will, 
And if a {uit be inſtituted in the ſpiritual court for 
an infant's legacy by the father, to have it paid 
into his hands, an A N or Ne ', will 


LA 


I an executor have a general 0 to divide a 
ſun of money among children at his' diſcretion, 
and he make an unreaſonable diſpoſition, i it will be 
controlled in a court of equity . As, where A, 
having two daughters; one by a former marriage, 
and the other by a ſecond, deviſed his eſtate to his 


ſhould think fit, and ſhe gave a thouſand pounds 


other, an equal diſtribution was deereed v. In 


like manner where A. having appointed his two il t 

daughters his executrices, gave them four hundred Wl ” 

pounds, to be diſtributed among themſelves, and | 

| their brothers and ſiſters, according to their necel- | 

ſity, as the executrices, in their diſcretion, ſhould cl 

think fit, the court ſettled the diſtribution, and de- c 

creed a double ſhare to one of the Cn, X 
x > Vern. 421, dae in greater need of it *, ' t 
I 

MW? 


0, V. OF THE PAYMENT. OF Lecacins. 

If a legacy be given to a married woman, it muſt 
de paid to the huſband, So where a legacy was 
given to a married woman living ſeparate from her 
huſband with no maintenance, and the executor , '_  _ 
xd it to the wife, and took her receipt for it, yet 1 Bekl. 
on a ſuit inſtituted by the huſband againſt the exe- L. 333. 
cutor, he was decreed to pay it over again, with ine 7 4335 Abr: 
ret). Tt hath alſo been adjudged, that if the huſ- M ap. 
band and wife are divorced, à menſd et 'thoro, and a — Moore, . 
legacy is left to her, the huſband alone may releaſe C8. A 50. 
it *, and conſequently to him alone it is payable. Ney 4. 
But the executor, in caſes where the huſband has : Roll Rep. 6 
made no proviſion for the wife, may decline paying p. ng 4 
ſuch legacy, unleſs he will make an adequate ſettle- 73: 5 Mod. 6. 


„* = 
N » * 
x * 4 
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ment on her. Nor will the court of chancery in- 1 > 
terpoſe in his favour, but on the ſame terms ; un- 639.3 P:Wms. 
eſs the wife appear in court, and conſent to his 
receiving it“. EAN e 88 | 
2 Veſ. 60. fied - 


I a legaey be left to the ſenior fix clerk, to be O59 8 
divided between himſelf, and the other fix clerks, _ | 
it ſeems that it ought to be paid to the ſenior, and | 
that it would not be incumbent on the executor to * 
make any enquiry reſpecting the others. ene 

It may be unſafe for an executor, under certain | 
circumſtances, to make an abſolute payment, or 
telivery of a legacy, and in ſuch caſe it is adviſable 
for him to pay or deliver it conditionally, and to | 
take ſecurity of the legatee, in an event ſpecified, to * 4 Burn Rec, E 
refund . As, if A. bind himſelf in an obligation for : Ver. 258; 
performance of a particular act, and bequeath divers 


legacies, 


"208 


1 - 2 73 358. 
a Vern. 93. 


'E 4 Burn Eccl. 
L. 332, 133. 


exiſts. On a bill FX the payment of a legacy, the 
court of chancery, in general, will not require ſuch 


1 Chan. Ca 
g 9. 
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3 1 Abr. 
| 1 Roll. 
12 48. Vid. 
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tor 


I Vern. 93, 


1 94. 
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1. Abr. 
439-2 ms. 
26. 2 Bl. Com. 


513. 


12 P. Wms. 


46. and not. 2. 


2 Atk. 108. 
1 Ve. 308. 
Bunb. 20. 


or THE PAYMENT OF INTEREST Bogy 11. 
legacies, and die, leaving only.ſafficient to fatisfy the 
bond in caſe of forfeiture; yet the bond ſhall not 


; hinder the payment” of the legacies,” becauſe it i 
© uncertain whether it will ever be forfeited; bur, 


in ſuch caſe, the-executor ſhall pay the legacy, on 

condition that, if judgment be recovered againſt 
him on the bond, the legatee ſhall refund *, ” And 
if a ſuit be inſtituted in the ſpiritual court to com. 
pel him to pay the legacy, without a ſecurity to 
that effect, a prohibition ſhall iſſue*. Formerly, 
indeed, in all caſes, an executor might oblige 
legatees to give ſecurity to refund, in caſe of a de. 
ficiency of aſſets ?; but that practice no longer 


ſecurity . Equity will compel a legatee to refund, 


where the eſtate proves inſufficient, whether ſecu- 
rity has been given for ſuch a purpoſe or not. 


In regard to the payment of en on 2 


legacy, in caſe of a veſted legacy charged on 
lands yielding immediate profits, and no time 


of payment mentioned in the will, intereſt ſhall, 


in reſpect of ſuch profits, be payable from the 


death of the teſtator . If a legacy be given 
out of a perſonal eſtate, conſiſting of mortgages 
bearing intereſt, or of money in the public funds, 
the dividends of which are paid half-yearly, in 

theſe caſes, the legacy, for the ſame reaſon, ſhall 
carry intereſt from the ſame period. But, if a 
legacy be given generally out of the perſonal el- 


and z F. Wms. e and no time of payment be ſpecified by the 


333 · 


* . 


teſtator, 
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teſtator, * ſhall. carry end only fo Fo 4 


me expiration. of the year next after his deceaſe ; „ A 
for the executor: may be reaſonably. allowed that 0 
time for the collecting of the effects w. If a le- BS = 
icy be given, charged on a dry den wie it ſhall 
carry intereſt from a year next after the death of 73 08 
the teſtator, inaſmuch as a year is a competeenn » |,» 
ime for à ſale v. Intereſt on a ſpecific legacy, 26. r. Wau. 5 
where it produces inter ſhall be computed zun; 
the time of the teſtator's death. It is ſevered from . 
the reſt of his eſtate, and ſpecifically appropriated © * 

fr the benefit of the legatee, and a enen 0 1 Atk. et. 
* intereſt immediately . 


If a legacy, * — * or not, be nayable \ 
on a certain day, and the will be ſilent in reſpect - 
to intereſt, it is a general rule, the intereſt {ball 
commence omy from that time; for it is given for 1 
delay of payment, and, conſequently, till the dag 
af payment Arrives, no intereſt can accrue to the e 
gate i. Hence, as we have ſeen, if a legacy be * "CO 716. 
ft to A. to be paid at twenty-one, and he die be- 5 Salk. 604. 
fore, his repreſentative ſhall wait till he would have 5 ATE, ö 
tained that age, unleſs it were made payable with not. n Bro. 
Intereſt, Nor is it, in ſuch caſes, a queſtion of 3 Vet. N. 
onſtruction, as whether the payment is ſuſpended e Jun. l. 

n account of the imbecility of the party, or with 2 80 

1 view to the benefit of the eſtate. The rule ! 

have juſt ſtated is technical, eſtabliſhed in the ec- . 
deſiaſtical court, and adopted by the court of chan» * vet jun. 


(ery in numerous n e 
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or THE PAYMENT OF INTEREST Bog Ui 
But the principle does not extend to all caſes 
It dees not apply where the legatee was the child 


of the teſtator: There the court will not poſtpone 


the payment of intereſt, even till a year after the 
death of the parent, but will order it immediately 


ſince, by the law of nature, he was obliged to pro- 


vide not only a future but a preſent maintenance 


for his child, and ſhall not be ne. to have 


meant to leave him inet“ a 


Whether a legatee, if a e child, be alſo 
compriſed within the: exception, is not ſo clear, 
Lord Hardwicke C. expreſſed an opinion in the 
negative, as well on the principle of law, which 


"recogniſes no relationſhip in ſuch a child, as alſo 


on the general policy of encouraging marriage, 


bd Veſ. 310. and diſcountenancing immorality *, But, in ar 


. 


149. in not. 
ez veſ. jun. 12. 


ve. un. 12. 


? 


cent caſe, the Maſter of the Rolls intimated, that 
illegitimate children were to be admitted to the 


- ſame benefit. Whether a grand=child ſhall be 
thus favoured, is a point likewiſe on which there 


has been a difference of opinion : fuch advantage 


has been, in ſeveral inſtances, denied to him*. 


But his honour, in the caſe juſt 'alluded to, 


appears to have conſidered him as on the ſame 


footing with a child ©. A legacy to'a nephew, 
payable at twenty-one, is clearly comprehended 
under the general rule, and ſhall carry intereſt only 
from the time of payment. But the rule is not 
applicable to a bequeſt of a reſidue, ſubje to be 


diveſted on a contingency ; ; for it would be abſurd] 
to 


ut. Gs. V. 7 e eas, 19-49 * 


3 o lay the eee b 2s. 2 

ne produce, when he has given a velted intereſt in the 

nel capital *. If a legacy be leſt to an infant, payable oY 
chen twenty one, and deviſed over on his dying before jun. 4. 

* te attains that age, and ſuch event happens, tlie 
o. nereſt, accumulated from the death of the teftatos 


nce lo that of the infant, ſhall go to his OY] 2 & 


wel 20d not to the remainder. man b. -\::;/ 444 a 


2 Atk. 473» . 
1 Bro. CR. 


If the father of an infant legatee be living; he is — tz, ibid, 
o found by the municipal law, as well as by the Vid-3 Alk. 39. 
ear. bes of nature, to maintain his child; Nor, as it | 
the WY tas been frequently held, - ſhall the intereſt of the 
ich txacy be applied to that purpoſe, unleſs in caſes af 
neat neceſlity, ariſing from the diſtreſſed and em · 


harrafſed cireumſtances of the parent. In cales fo % Atk. 60. 


ntereſt- of the legacy, whether it be veſted or con- 
ingent, and, although the legacy be deviſed 6ver 
n the infant's dying before he attains twenty-one*, * 
Indeed, ,in ſome recent inſtances, where the will 
has contained an expreſs direction for maintenance 
of the legatees, out of the intereſt of the legacies; 
ud there have been other children, not the ob- 
ks of the 'teſtator's bounty, ſuch maintenance 
us been ordered without regard | to the facher's * 8 Veſ. jun, 


Wat. | 


der; 723. Vid.alfo | 
ded mil 0 N n | 5 4 Bro. Ch. 
only | 3 "Rep, 223. 


On occaſions extremely urgent, the court will 
den break in upon the principal; but this autho- 
ty is exerciſed very ſparingly, and with great 
ation u. Pp the legacy be of ſmall amount, and P. was 

8 \ we 


* 


neſſing the. infant ſhall. be maintained out of the Ch Ch. Aer Go. 5 
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256 or THE RATB OF sven INTEREST. Book ll. 


the intereſt altogether inadequate to the neceſſitiet 
of the infant, the court will order a part of the 


principal to be immediately paid, and that as well 


BY” - . 7 Vern 255: for his education, as for his maintenance. But 


ift the legacy be deviſed over in caſe of the infant's 
| dying before he comes of age, the principal, it 
| * 4 Bac Abr. ſeems, ſhajl on no account be ſubje& to ſuch di. 


249. Prec. Ch. Minutian *. 


195. 

| With reſpect to the quantum of the intereſt thus 
payable on a legacy, a diſtinction formerly pte. n: 

vailed between legacies charged on land, and ſuc 
as were charged on the perſonal eſtate. It haf , 
been held, that as land never produces profit equ K 
to the intereſt. of money, the court of chance udn 
Vuuoill follow the courſe of things, and give intereſt or 
where it ariſes from land, one per cent. lower thun irn 
vet 308, where it ariſes from perſonal property ? ; but thi Ms 
** diſtindion is now exploded. Whether legacies gi... 
© charged on real or on perſonal eſtate, it is becom dil 
the eſtabliſhed practice to allow only four per cen, | 
where no other rate of intereſt is ſpecified by He 
will. And although pecuniary legacies not having fea 
the addition of the word © ſterling,” are to be pag: 
according to the currency of the country where tg. . 
will was made, yet the intereſt is to be computed Rue 
in conformity to the courſe of the court, at foul: , 
« 2 Bro. Ch. per cent. and not purſuant to the INE igterelt it b 


Rep. 47. 3 Bro. 


Cb. Rep: 53. 0: eee 


4 Bac. Abr. 
440 3 On he eee of « lessen ny | | 
. l a receipt for ths ſame, properly Ras kbut 


; I | accordi 


| | Fl | 4 1 1 
tonſhip of the legatee e * 2 i nn vid. . Append. 
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ROC RED now to enquire into 15 natureof | I 
tn t en or a x legacy. | 1 

An ademption of a hgitoy 3 is the ing way or | 
revocation of it by the teſtator. It may be either 
apreſs, or implied, The teſtator may not only in | 
terms revoke a legacy he had before given; but 1 
fich intention may be alſo indicated by particular | 
ab, As where a father makes a proviſion for a 2 Fonbl, 35% 
cd by his will, and afterwards gives to ſuch d Fonbl. 356, 
child, f a daughter, a portion in marriage, or if W n 


Wms. 680. 
on, a ſum of money to eſtabliſh him in life, pro- rn 


ſided ſuch portion or ſum of money be equal to or 4 7 5 
peater than the legacy, this is an implied ademp- 40. mY 
ton of it, for the law will not intend that the fa- 2 Bro. Ch. 

der deſigned two portions for the ſame child . Erd 
ut this implication will not ariſe if the proviſion * Ak. 216. 
ache will is created by a bequeſt of the refidue*, * A 491, 
ur if the proyiſion in the father's life-time be ſub- „ Bro. Ch. 

it to a contingency *, nor unleſs it be ejuſdem ge- 3 
wich the legacy ; nor if the teſtator were a 2 Atk. 516. 
nger . Such implication is always liable to be Rep. 499- 
1 by evidence r. But if the teſtator by a 1 


: „ Rep. 16g. 41. 


4 * = 
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* 
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OF THE'ADEMPTION 
_ eodicit; ſubſequent to nene or 8 
ment of the child, ratify and confirm his will, this, 
although a new publication, ſhall not avail to over. 
8 turn the preſumption that he meant to adeem the 
1 3 Freem. 224, lege; . for fiſh vas are W . 


22 % — 


In reſet to ho ademption of a b all the 
caſes on the ſubject concur in the principle, tha 
the intention of the teſtator muſt govern; but, i 
the application of that principle, or what ſhal 
amount to evidence of ſuch an intention, they a 
in bre nne 1 yi oy 1 8 
eres ih me ite it has wy held, 60 
| Uhere a ſum of money is bequeathed out of x 

ticular fund, fuch legacy is in its nature gener 
a bun in numeratir, and, if the teſtator in bi 
lifetime receive it, it muſt be made gobd to th 
legatee out of the general aſſets; for, from th 
25 ack of the teſtator, no preſumption can be raiſed c 
8 14 Bar: Aby Abr His intention to revoke his bounty, In othe 
e. Cafes it has been decided, that fuch a legacy unde 
„ We" fame circumſtances is adeemed*, Some at 
F. Wms.717- thorities diſtinguiſh between the bequeſt of a fur 
n Ned. . of money, to be ſatisfied out of a N fund 
alſo 2 Fonbl. and conſequently a general legacy, and a beque 
367. not © of a ſpecific debt, that the former is not adcemet 
25 While the latter is adeemed, by payment to 
Au 4 401. teſtator . But theſe laſt mentioned caſes differ 
theit conſtruction of what ſhall be the bequeſt 0 
been — 9 as oppotel to that of a * ſpeci 


1121 
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debt. Some! as we have Already ſeen”; adopt a V rann, | 


money due from a particular perſon, às d we 
zundred pounds due on à bond from A., N e 
bequeſt of ſuch debt generally, as, of the hand 
from A.;“ that, in the former inſtance the le- 


III 
nce- 
his, I 4tintion between the dequeſt of a certain ſum of 
ver- 
the 


lender to be relied on . A difference has allo, 


ſuch debt; in other words, where the teſtator him» re 


where the debtor, unprovoked and without appli- 
ation, thinks fit to pay it; that, in the former 
inſtance, it is the act of the teſtator, and conſe> 
quently an ademption, in the latter he is merel7 
paſſive, and, therefore, cannot be preſumed to 


ome caſes is, that this diſtinQion has no weight a, 
and of others, that it has no exiſtence *, and that 
the caſe is not varied by the mode of payment. In 
mother claſs of caſes, this diſtinction between a 
compulſory and a voluntary payment has been re- 
cogniſed as very important, but not as an abſolute 
ule of deciſion, on the principle, that the teſta-; 
br's calling for payment is not of itſelf ſufficient 
vidence of an intention to adeem, but an equivo- 
cal act ahn wr ee „ ene i Wis 
un "ifs TP 

It is, nes lian; tat if 4 8 of a 
oa chattel, and the teſtator alter the form, ſo 
n us 


xcording to other caſes, this diſtinktion is 0 {vid.Ambl. $66. 


Carteret v. | 
LadCartereh, © i q 
in ſome inſtances, been taken between à compul- cited a Bra: 2 


ory and a voluntary payment to the teſtator of Wann 


i. % _ 
ſelf calls in a debt, which he has bequeathed, and © Ca. Abe 9 


have changed his mind o. But the doctrine of b. We 
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ncy is pecuniary, in the latter is ſpecifies; Rut; 2 . He 


30. and not.xr, 


9 4 Bro, CM. 


30. nat. (.) x 
W Rb hs 
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461. 3Þ. Wow." 
386. 2 P. Wins, 


469-2 Str. 8ng, 


r Ambl. 566, 
2 Bro. 
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355. not. (b.) 


v2 Veſ. 623. 
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as to alter the ſpecifieation of the ſubject, az i 
after having given a gold chain by his will, he cor 
vert it into a cup, or, aſter. he has bequeathe; 
| -wool, he make it into cloth, or a; piece of cloth 


ean be formed from ſuch an act is, that he ha 
changed the intention he had expreſſed in his vil 
therefore, in ſuch inſtances, the legacy ſhall be 
*. adeemed*, 80, if he bequeath his ſtock in a par 


making of the will, this, on the fame principle 
amounts to an ademption ®, But, if A. bequeatl 
ſo much ſtock to B., and, after making his mill 


Sea ſtock, India, Bank, and Orphan ſtock, leaſes 


money jo D: Afterwards B. and the legatee « 
tte other moiety coming to an account with the 
executor of A., their, reſpeQive ſhares were. { 
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into a garment; the moſt obvious concluſion that 
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ticular fund, and ſell it out ſubſequent to the 
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ſell it out, and then buy in again the ſame quan 
tity of ſtock, this is no ademption; for, if the ſel 
ling of the ſtock is evidence of his having altere 
his intention, his buying in again is evidence 
equally ſtrong, that he meant the legatee ſhoulc 
haye it. If the teſtator, after ſuch bequeſt o 
ſtock, ſell out part, and die, ſuch ſale ſhall be ar 
ademption pro tanto”, Thus where A. bequeathed 
a moiety of two-thirds of the reſidue of his Soutt 


Eaſt India and South Sea bands, and other hi 
perſonal eſtate. te B.; B. before he received thi 
legacy made his will, and deviſed this -moiety tc 
truſtees, to ſell and pay out of the ſame the ſum a 
two hundred pounds to C., and the reſidue of the 


* and received, and the 1 and bends were 
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ime, but kept no aceount of the produce: This 
nas decreed to be an · ademption of the legacy to 
D. pro tanto. But it was held, that B. “s receipt of 
his ſhare was clearly no ademption; inaſmuch as 
the object both of B. and the other legatee was 
. 8 
furvivorſhip *. N 
$0 it has been decided, ew dewalt ee 
hall not be adeemed by the teſtator's-receiving di- iy 
ndends upon it under the ne" of the 
debtor * | ©, Rep, n 


SEC . V. 
Of cumulative legacies. 


LEGACIES may be alſo cumulative: they are 
contradiſtinguiſhed from ſuch as are merely repeat- 
ed. As where a teſtator has twice bequeathed a 
legacy to the ſame perſon, it becomes a queſtion, 
whether the legatee be entitled to both or to one 
only. And on this point likewiſe the intention 4. 2 | 
de teſtator is the rule of conſtruction . as Po, Lord 
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In e to the firſt; 4 e is . in- 
838 extrinſic evidence, it is neceſſary to re. i! 
base ?- cur to the rule of law. W _ inſtances tel 
n, x Bro. 
m Rep. 391. of this claſs. | D's. ; of 


Were the foe ſpecific thing is diqueithes to 

2 As twice i in the fame will, or in the will, and again 

tis eh: in a codicil: in that caſe he can claim the benefit 

Rep. Wed. only of one legacy, becauſe it could be given no 
8 more than once *. 
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PORES Where the like quantity is ede to him Wl ® 
Re Bro. 9 2 twice, by one and the ſame inſtrument; there alſo (i 
ot. ab. be ſhall be N to one legacy 9 . 1 
IO 0 
230 in net. Where the bana to him is of unequal quanti- 
| try = Wins. ties in the ſame inſtrument; the one is not merged 
hoe 2 in the ther, e r r nes oO 
| Rep. apa-in | ma 
r A laſtly, awd bequeſt to hin 18 hn 
Rep. 5a. or Unequal quantities by different inſtruments: : 
Ee x Bro. Ch. that caſe alſo there my be an wy ns corick 6) 
: | Rep. 391. & I: 
| W There are likewiſe caſes i in which tas is inter 
a N 2 nal eyidence of the teſtator's intention; as where as 
"OY latter codicil appears to be merely a copy ih a 


Fbormer with the addition of a ſingle legacy, or 
p both legacies are given for the ſame" cauſe: 
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hall not be cumulative; whether given by the faite; 
x different inſtruments, as they ſhall be where one 
p given generally, and the other for an expreſo 
purpoſe ; or where one reaſon is aſſigned for the 
former, and another for the latter. In like manner 
it may be collected from the context, whether the 
teſtator meant a duplication, or 'a mere repetition 
of the firſt bequeſt. And his intention has been 
uferred "ow "RP ſlight circumſtances e aan rut e '4 
"#21 N 35: 
Extrinic oridence i is alle admifible on this ſub- 10 3 
ect. Whether the teſtator by giving two legacies 15 „ 
tid, or did not, intend the legatee to take both, is a]. 5 
2 queſtion of preſumption, which will let in everx mn 
ſpecies of proof * Hence, if the teſtator, after the 1 tro. * 
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making of the will, and before the date of the eo- 4 by Wer! | 
dil, had an increaſe of fortune, that eircumſtunes 2.39% * 
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courts in a variety of inſtances have denied the ap- 
plication of it, where they have been able to colle& 
1% from the will circumſtances to repel the preſump- 


tion :. As where it contains an expreſs direction 


charge, nor even in diminution of it e. 


debt in one reſpect, though it may be more ſo in 


k however ſhort a period b: nor ſhall a legacy be hele 
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for the payment of debts “, or, if the legacy be leſs 
than the debt, it has been held not to go in dil. 5 


Nor ſhall the legacy be a ſatisfaQon, if it be 
conditional, or given on a contingency, for it ſhall 
not be ſuppoſed, that the teſtator intended an un- 


tion, where it is not equally beneficial with the 


another; as, where the legacy is to a greater 
amount, but the payment of it is poſt; for 


to be in ſatisfaction of a covenant, unleſs it be 
equally beneficial in amount, certainty, and time 
of enjoyment with the thing contracted for. 


Nor if the debt were on an open or running ac 
count, ſo that the teſtator could not tell, whethe 
the balance was in favour of the legatee or not 
Nor if the debt were contracted after the making 
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z ſatisfaction, in caſe there be a deficiency of afſers, 
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debts and {pecific legacies, but not the general le- 
ncies, they are ſubject to abatement, and that in 
equal proportions; but in ſuch caſe, 7 1 
be abated 9 K 74050 
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Nor ſhall a ſum of money . by the 
ſtator in ſatisfaction, or recompence of an injury 
mY him, abate any more than a ſpeciſic le. 

racy d. But a legacy, although deviſed to be paid 
0 4565 place, ſhall abate; if the fund be inſuf- 
dent for the legacies ©, unleſs, perhaps, it be a 
proviſion for 2a wife 4. 80 a deviſe of a perſonal 
unvity is not, as we have ſeen , a ſpecific legacy, 
ut a legacy: of * and lable de abate ac 
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If A. deviſe ſpeciſic and peruhiary legacies; and 
NOM dined: by we vill that ſuch pecuniary legacies ſhall Wl cun 
2 ona come out of all his perſonal eſtate; if there be no e 
db other perſonal eſtate than the ſpecific legacies, they I ® * 
8 muſt be intended 40 be ſubject to'thole which'are il b. 
BY | pecuniary, otherwiſe the bequeſt to the pecuniary 1 
b 353. legatees would be altogether nugatory :. 80 a le. be 

7j. gacy in favour of a charity, although preferred by 
TD TOY the civil law, malt vy dur law ai als were with * 


365 462,678. er CO. _—_ © 
3 P. Wms. 25- 


But in caſe of a dcr of general . that 
is to ſay, of aſſets to pay debts; ſpecific legacies, al. 
though not liable to abate with the general legs. 
1 Fonbl. 377. 
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x Nd. ſfupr. ſpecific legacies out of a ſpecific chattel; now, in 
236. ſuch caſe, if the chattel ſo parcelled out prove defi- 

S . cient, ſuch ſpecific legacies muſt abate „ 1 
Is Wenn "> n de cant ; 


Soch is the 8 to which 4 el "ne 
| is entitled; that he -ſhall not contribute with the 
other legatees in caſe of a deficiency. ''But on the 

other hand he is ſubject to a riſque; as for — * 
i ſuch ſpecific legacy be a leaſe, and there be 
exviction, or, if goods, they be miſlaid, or burnt, or 


2 i dedt, it be ſoſt by the inſolveney of the debtor f 
all theſe inſtances ſuch ſpecific-legatees ſhall 7 
1 * ceive no contribution m. l 
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On the ſame principle, legatees in 12 19 0 


cumſtances are bound to refund their legacies, or g 
nteable part of them, as in all caſes af a deficiency - 
of aſſets for the payment of debts . If the ſuud 


de merely inſufficient to pay the legacies, and the 


executor pay one of the legatees, a diſtinction is to 
be rematked between caſes, where ſuch payment 


vas voluntary, and where it was compulſory J and 


alſo: between eaſes in which the aſſets were origi - 


nally deficĩent, and where they became ſo by his 


ſubſequent miſapplicatlon of them. If the execws - 


tor paid the legacy voluntarily, the law-preſames, 
that he has ſuffieient to pay all the legacies, and the 
other legatees. can reſort only againſt him. The 


legatee, who has. been paid, is ſubject to no claim 


on the part of the other legatees; provided, ge- 


cording to ſome authorities v, the executor be ſol- * 
rent ; but if the executor prove inſolvent, ſo that 


are aa no other means of redreſs, the court will 
entertain à bill, to. compel. ſuch legatee to re- 
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ln caſe the aſſets: appear to have been originally 


deficient, if the executor, either voluntarily or 

compulſion, pay one of the legatees, the reſt ſn 

make him refund in proportion. And, even if ſuch 
legatee obtain a decree for his legacy, and be paid, 
the other legatees may oblige him to refund in the 
ame manner. But if the executor had at firſt 
enough to pay all the legacies, and, by his ſubſe- 
quent waſting of the aſſets, they become deficient, 
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Nor i is a homes bound to refund at —— ful of 
8 ̃ eee unleſs the payment by him were com. 
* Vern. 205 pulſory , or unleſs the deficiency were created by of 

debts, which did not appear till after the payment 
1 ch. Ca 236. of the legacy : in either of which. caſes," the exe. 


cutor as well as a creditor, may compel the legatee [ 

to refund the legacy; for an executor! who-pays a ! 

debt out of his own purſe ſtands in the place of a Wi: 

creditor, and has the fame ae as e fuch tho 
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*2 Bl Tom- plus, or reſiduum to the reſiduary legatee . And le 
Abe, qad. although the reſiduary legatee die before payment l. 
of the debts, and before the amount of the ſur. 


| plus ĩs aſcertained, yet it * devolve on A _ 
w Carth. 32. W *. 


[ If A. bequeath all the ſurplus of his verſo 

4 eſtate, after payment of the debts, and legacies, 
TIER to J. S. and ſeveral creditors, although barred: by 
the ſtatute of limitations, commence actions againſt 

| the executor; on his refuſal to plead the-ſtatute, 
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to his own legacy. | . 
IN caſe of a 1 bequeathed 1 to the executor, 


tu executor, which is his firſt, and general au- 
The union of the two characters, of executor 
nd legatee, in one and the ſame perſon, makes no 
ference . His aſſent is as neceſſary to a legacy's 
reſting in him in the capacity of legatee, as to a 


he ame principle. Till he bas examined the ſtate 


bey will admit of his taking the thing beq 
u2 legacy, or whether it muſt not of neceſſity be 


pplied in ſatisfaction of debts ©, a 


His aſſent to his own legacy may, as well as his 
fent to that of another legatee, be either expreſs, 


(f an executors being legater: : and herein of his * | 


keacy's veſting in any other perſon, and that on 
o the aſſeis, he is incompetent to decide whether 


i implied. He may not only in poſitive terms - 
unounce his election to take it as a bequeſt, but 
ach election may alſo be implied from his lan- 


be take poſſeſſion of it generally, he ſhall hold 
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to B., if he ſay that B. will have it after him, that nd 
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619. nements deviſed at his ben expence'; all theſe l 
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; if he exclude a co-executor from a joint occupat 
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- dedt*. Nor is the caſe varied by the executor's 
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nis co-executors 5, unleſs. he formally renounced 
. the office in the ſpiritual court: ſuch a renunciz- 
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IF a creditor appoint the * his executor, 1 
ſuch appointment © ſhall operate as à releaſe, and 
extinguiſhment of the debt, on the principle, that 


inferred that ſuch was his meaning. 'The debt, 


under theſe circumſtances, is conſidered in the I 
nature of a ſpecific bequeſt or legacy to the debtor, WW _. 


for the purpoſe of diſcharging the debt *. Thus, Wl od 


b ON if the abligor. of a bond make the obligee execu- ky 

tor,, this. amounts to à releaſe of the debt. If ex 
— ſeveral obligors be bound jointly,. and ſcverally, i | 
and the obligee conſtitute one of them bis execu- 
. tor, it is an extinguiſhment of the debt, and the 


executor is incapable of ſuing the other obligors Wl on 


_ The debt is alſo releaſed, where only one of ſeve- e 
tal executors. is indebted. to the -teſtator *; and 
- after the death of ſuch executor, the ſurvwing | 


executors cannot ſue his 


tative. for the 


dying without having proved the will, or having 
„ or even by his refuſal to act wich 


tion, indeed, ſhall prevent the releaſe of lis debt; 
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having obtained adminiſtration de bonif non, may 


 buſband may pay it to the wife in the character of 
erecutrix. If he do not, the remedy is ſuſpendel 
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In all theſe caſes the remedy is deſtroyed by the 
act of the party, and, therefore, is for ever gone; 2 wi 37 
dut the effect is different where it is" "Tuſpended 1 303+ 
merely by the act of law, arid where, conſequent- * Salk, 303. 
ly, there is no room to inter any intention on the 
part of the deceaſed to releaſe the debt; ud, if ad- 
miniſtration of the effects of a creditor be com- 
mitted to the debtor, this is only a temporary pri- 
e- of the remedy by the legal operation of the 

Thus, if the obligor of a bond adminiſter Sm oy 
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maintain an action for ſuck debt againſt the exe- 
cutor of the obligor ®. 80, if the executrix of an = sid. 7. 


obligee marry the obligor, ſuch marriage is no re- 
leaſe of the debt, for the teſtator has done ne a 


erxpreſſive of an intention ts diſcharge it, and the 


merely by the legal effect of the coverture, and 
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claims of creditors ſhould'be defeated by relle, 
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| debtor, and, therefore, thougli like all other lega- 
cies, it ſhall not be paid or retained till the debts WM. 
are fatisfied, yet the executor N e of i 
3 clufive of the other legatees, - $57 
| Co. Litt. 264. e 
£ * n, Nor ſhall fach debt bard even as againſt 1 
legatees, if the preſumption ariſing. from the ap, due 
+ pointment of a debtor to the executorſhip, .be Will nd 
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wo by ſtrong inference from its contents. As whete W 
' teſtator leaves x legacy, and direQs it to be paid 1 
out of a debt due to him from the executor ; ſuch Mapp 
debt ſhall be aſſets to pay not merely hat ſpecifc 
1. Red legacy but all her ru. In like-manner, if 1 
| he leave the executor a legacy, it is held to be a WI poi 
ſufficient indication, that he did not mean to releaſe afts 
+ thedebt.} And, in ſuch caſe, the executgr ſhall-be I ur 
 .__ truſtee to the amount of the debt for the-refiduary- WH any 
Cor” legatee, or next of kin“, 80, Where a teſtator Will 
[ery bequeathed large legacies, and alſo the reſidue: of ] 
% his eſtate to his executors, one of whom was in- ex] 
+. debted to him by bond in chree thouſand pounds, Will tat 
it was decreed that this debt ſhould be added Wl nc 
5 to the ſurplus, and that both executors were che 
+ Ca. Temp. equally entitled to it *, It ſeems, alſo, that the ky 
| » 240. 
3 Bac. Abr. 18. naming of à debtor executor, durante minoritate, Wl le 
* xx Vin. Abr. is no Uiſcharge of the debt; ſince he is only BY a, 
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nſt I the teſtator. make no; diſpoſition of the rel 3 

aps due, a queſtion ariſes, to whom: it, ſhall belong, 2 MLS 
be and this is a ſubject. which involves in it 4 great, TG: o 
| eee, ber n Fon zz 
or arty t ; 6a * * OREN + 
efe Abr. 67. u1_ 

aid The reſult of the numerous caſes enen fbj adorn ahe 

ich pon to. o_ mon . T0 : '3 | 

ific A | 4 _ 425 ü 4 "$445 * 


The eee the | fallator! bs; in 
point of law, devolved! on the executor; and if, 
ther payment of the funeral expences, teſtamen - 
ury charges, debts, and legacies, there ſhall be NL ING 
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Irn hal appear onthe fare of the: will,” either CHATS 
expreſsly; or by ſufficient implication, that the tei. 
tator meant to confer upon him merely che office, | : EY 
ad not tho beneficial intereſt, equity will convert 
the executor into a truſtee for thoſe on whom the e 
hw would have aſt the reſidue in cafe" of 'a'com- com , Wi» 
pete-inteſtacy;; chat is to ſay, the next of kin, 2 Vern, og... © - 
As, where the teſtator has ſtyled him in his will + Wag L 
in executor in truſt, or hab uſed other expreſſions > 
ef the ſame import*.” 80, where the teſtator has 1 fro . 
begun to make a diſpoſition of the furplus, but 1 is 
'T $: = has i Vef. jun 63. 
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> Vel u. l ſurplus, although the reſiduary legatee firſt die, 
Ambl. 16h. where the teſtator has given him a legacy: expreſsly 
| — 1. 5 Vel. the bequeſt was meant as a compenſation * Still, 


| 550. not. . alone and unaided, to operate as an excluſion. 


: 8 . legacy bequeathed to an executor, affords a fuff 


| mY „ r omitted to name the reſiduary legatee . Nor, 
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has not proceeded to complete it, there, alſo, the 
executor ſhall be excluded. As where a reſiduary 
clauſe is inſerted in the will, and the teſtator hag 


ofely 238. Where the teſtator has regularly bequeathed the 


and conſequently it be undiſpoſed of at the time of 
the teſtator's death, ſhall it belong to thie”execy- 
— P. Wis. tor v. Nor ſhall the executor be entitled to it 


> for his care and trouble, for that is a ſtrong caſe 


on which to raiſe a reſulting truſt, not merely on 
the abſurdity of ſuppoſing a teſtator to give a part 
of the fund to that perſon, for whom he intended 
the whole; but, as it is evidence, that he conſi- 
dered him as a truſtee for ſome other, who ſhould 
be the object of the care and trouble, for which 
97, Wer. however, the principle, that it ſhall not be pre- 
257. » Vern. ſumed to have been the teſtator's meaning thus to 


Ts Þ — give part and all to the executor, has been allowed, 
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not. k. 4 Vera. Hence it is a ſettled rule in equity, that a pecuniary 
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3 Atk. . equally exclude him. Nor will the rule be v2- 
Rep. 154, Tied by the teſtator's having bequeathed legacies 


+3 Foabl, . to the next of kin. For it is founded rather on 


36z, Meter an implied intent to. bar the executox, than to 
258. 2 Vel. 


368, x Ve, create a truſt for the next of kin; and, therefore, 
Jun, 66, innot, _ if 
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allo ſettled, that in caſe the widow. of the e ew Wes, 


be executrix, ſhe is, in reſpect to the reſidue; pre- 
ciſely in the ſame ſituation as any other-perſpn ap- 
pointed to the office *; unleſs the hequeſt to her of 


a ſpecific legacy conſiſting of property which was 44 
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In reſpsR&to/ that Ann 
ecutor ſhall-be entitled to the reſidue, although he 


be a legatee, it may be ſtated as an univerſal rule, 


that wherever the legacy is conſiſtent with the in- 
tent, that the executor ſhould take the whole, a 
court of equity will not diſturb his legal right. 
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And, therefore, where a gift to an executor is only - 
an exception out of another legacy; as if a library 


be bequeathed to A., out of which the executor is 
to ſele& ten books for himſelf ; 
him from the reſidue, inaſmuch as it was neceſſary 
to make an expreſs exception *, 
executorſhip is limited to a particular period, or 
determinable on a contingency, and the legacy to 
the executor, at the -end of ſuch period, or on 
ſuch contingency's taking place, is bequenthed 
over, ſhall it defeat his claim to the -ſurplus *. 


Nor ſhall à gift of only a limited intereſt for , 


the life of the executor have that effect #, 
For in theſe caſes the legacy is conſidered as an 
exception out of the general gift to the deviſee 
over, and ere,” ſuch a legacy as ſhall ex- 
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now, by the ſtat. 38 Geo. 3. c. 87. incapable 9 
if the functions of an executor, till he ſhall have _ 3 
tained his full age of twenty-one years. Nor be- 
hie the paſſing of this ſtatute was an infant com- 
tent to act, till he had arrived at the age of ſe- 3 
enten o; but at that age he had a right to aſſume Ex, arg. 
be ee He had authority to ſell the 730. Sed vid | 
eftator's effects, to pay and receive debts, to aſſent - e Leon. 194. 
bv, and pay legacies, and, generally, to diſcharge yes 
be duties which belong to the repreſentative of the 1 Bl, Com. 46. 
kceaſed ®, Yet if an infant executor, aſter the age : © 3Bae.Abr, 8 | 
i ſeventeen, and before the age of twenty-one, Of En 218. 
jars, relealed-4 debt due to the teſtator without Com. Dix. | 
it, ſuch a releaſe was held to be 9 
hoid: or, if he received only a part of it, it as 
wid * the remainder; for otherwife he would © 
e been diveſted of that priv ilege, which the law 
lows to all infants, ef reſcinding their acts _ 
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| could x proocoding prejudiah bath. n. mes. 

and to the eſtate, be regarded as purſuant to hi 

a, Bac. Abr. g. office *. On the ſame principle the aſſent of ſucl 
5 5 . infant executor to a legacy did not bind him, u 
1 lefs he had afſets for te payment of debts*, No 


| Moore 246. .. had be a power of committing any other act whict perf 
; 322 might involve him in the conſequences of a deyaf FF 
of. Ex. 277. tavit . Nor, in a late caſe, would the court * 
. chancery direct money to be paid to an infant ex tb 


em. 32%. cutor, although he had attained the age of ſever be t 
| teen; but referred it to a maſter to inquire, whe he 1 
4 ther there were any debts or Neger and to cor 
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But theſe diſtin ions it is now r to dik 
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executor from. exerciſing. the office during his x 
3 nority, and having directed adminiſtration with t 
Vill annexed, to be granny eee 
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executor during the minority; of B. G. thong 
only a temporary executor, ſeems, during the cc 
tinuance of his office, to be inveſted with the fac 
powers as belong to an abſolute; executor. _ 

28 e 
(OKs ws nne A tur 
Admon. } 


1 r eee 2 
N in de namjuiſtraion wh or wikon; e eo 
8 


ts. VI. OF A MARRIED/WOMAN: EXECUTRIX. 

fe is empowered to reduce into poſfeſſion, or to 

iſpole of the property by way of giſt, ſale, ſurren- 

kr, or releaſe, to receive, and pay debts, to aſſent 

p, and pay legacies, and to elect for his wife to 

ake as legatee . On the contrary, ſuch acts, if 7 Pon | 

prformed by her without his permiſſion, are of no 8 10, 

nlidity 2. If the buſbatd be abtoad, the ce of ; 5 
will reſtrain the executrix from getting = ; Bac. Abr. i 

i the aſſets of the teſtator, and appoint a teceiver War. 12+ 
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kr that purpoſe, with power to commence ſuits ſor 725 Vl 
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And this decide js founded on the principle, * 
hat as he is perſonally reſponſible for ſuch ads. 
he law makes it eſſential to their validity, that they W's 
joald be performed by him, or ar leaſt with his 
vncurrence: otherwiſe the miſcondu@ of the wife 
n the executorſhip W A 
v the huſband ?, 1972; 72. | 
| * ö 1 . 92 
eee ee e en 
loine the goods; or is guilty of any other ſpecie 
en it will be a devaſtavit allo by the wiſc 
d they will be both anſwerable accordingly *, + Com. Dig: 
Þn the other hand, if an exccutrix commit a de- Admon, D. 
favit, and then marry, the huſband, as well as Dy<7 icin 
K « viſe s ee for it . tho\corer: 8.55.10 TY 
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If the huſband were indebted to the teftator, ” [8 
making of the wife executrix'is equally u release 
© 6f the debt, as if ſhe'had been the debtor; Althoug poth11 
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Houten; we may <a are sell 
5 ky law: as an individual perſon's; and by conſequence 
3 the acts of any one of them in reſpect to the — 
7250 niſtration of the effects, are deemed to be the: 
3 of all: — Joint api idiaaſch 
» 3 Bac. Abr. over the whole property. Hence a: releaſe of 
Roll Abr. debt by one of ſeveral executors is valid, and ſha 
9z4.Com-Dig- bind the reſt”. So a grant, or a ſurrender, of 
1 "ooo term, by orie executor, ſhalt be equally: available 
8 eee eee + #1 
sd. judgment, the judgment ſhall be againſt all 7. 
Go on the contrary, where there were three an 

o > one of whom gave a warrant of attorney to confe 

| judgment againſt himſelf and his co-executors, pur 
read ſuant to which a judgment vas entered againſt : 
75 8 the executors de bonis teſtatorit, for the debt, anc 
5 the executor who gave the - warrant, « 
 bonis propriii, for the colts; it was ſet glide, on thi 
ground that | executors) may plead diffepent” pleas 
n n is moſt for the teſtatoris adjantage 
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aſe his intereſt in the teſtator's eſtate to the-other,. : 
pthing ſhall paſs, becauſe each was poſſeſſed of the 
hole before. It has been adjudged alſo, that-if "Goda 
ne of two executors appointed by the obligee de- 8 

fer the bond to a ſtranger in ſatisfaction of a debt 

ke from himſelf and die; although the debt as. a. 2 1 
doſe in action could not paſs by che aſſignmentz ehen 1 
x: by this delivery. the party had ſuch an intereſt 2 
» he inſtrument, that he might juſtify the deten-, "i 
pn of it as againſt the ſurviving executor *; but DIY N 
law of this caſe ſeems. very dubious, inaſmuch bro. B 

the debt not being aſſignable, could nos pal by-" 9 
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ſhall have expreſily deſcribed them as mere 3 
iſtees, or, according to the fair eonſtruction of. _ - 
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IB 558. Fs. have been urged 1 in oppoſition to this rule, and 
| 5-7. ſhew that the giving of equal pecuniary legacies 
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preſsly for his care and trouble, and nd 1; 

given to his co-executor, it is a point unſettled, ny 

+ ther in ſuch caſe they ſhall be barred of the reſidue 
beg. This, however, is clear, that if there be two « 
more executors, a ſimple legacy to one ſhall nc 
exclude them, for the teſtator may have intende 


3 a preference to him to that extent . So, wheif 
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vgs” ſeveral executors have unequal legacies, wheth 


F. & 2. 2 Veſ. pecuniafy or ſpecific, they ſhall-nevertheleſs be 
2150 167 titled to the ſurplus *. But where equal pecuni 
in not. legacies are given to co- executors, a truſt ſhall 


fult for the next of kin. The arguments hic 
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ſets, which applies equally to the caſe of a po | 
ecutor; and, that they would take the legaci 
| feverally, whereas the reſidue would belong 
them jointly.” Tet the rule has long prevailed, 


value to ſeveral executors have excluded _ 5 
the reſidue. And the argument, hi I 
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creſt in the effects of the original reſtator; us tl 8 
mediate executor, he is inveſted with the _ aa 5 A 
bority, and privileges, and is bound to admin 
x ſudh effects in the ſame matiner v. But in caſes - Cott Dix. 
| ſpecial truſt confided to the executor without the OX E "I 
ür ry limits of His duty, as to fell land, and the 

if it be not performed, by the original execy- 
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Off. Ex. 187, — juldidd-in; paying the-debts of che de 
282 . cealed*; andindeed mayHe-compelied to pay them, to 
1 Bl Com. ſo far as aſſets come to his hands ; and to an action tte 
1 * brought againſt him . creditor, 0 — . WoL 
* 4 Bac-Abray pw W * RC 22 55 | pre 
; f. 34 ur. | B. 
Cartk. x04. In cals the rightful 3 ſhall nk fit 
$476 © to-purſue his legal-remedy againſt ſuckran intruder i b 
he has no defence; as, if it be by action of trover yan 
for the goods. of the teſtator, the executor de ſu fu 
tort cannot plead payment of debts to the value, oo 7h 
Fee, e tera 
n n eee een priv 
232 | tort 
| — Let on the . iffue pleaded, be! "IE ber 
3 Bac. Abr. a5. evidence ſuch payments, and they ſhall bed deducted fon 
S gze from the damages », or, if they amount to the ful tor 
| Of. Ex. 183. value, the plaintiff ſhall be nonſuited *. But it ma) 
x Vents: 349: be doubted, whether in ſuch: a®tion the defendu(Y ' 
26. can give in evidence payment of debts to the value jart 
| 3 of ſuch goods as are ſtill in his cuſtody, or only o cut 
„. of Mi pr thoſe which he has ſold 7. If the action be treſpalgiFi! t 
48. 12Mod. inſtead of trover, payment of debts to the 1 hs. 
5 rr. W 80 only in mitigation of damages *, 1 vet 
44.5. Ca. BR. . wil be entitled to a vert, e ot * 
441. | 
The ground of the dillinftion fees to be this fr | 
'-  -Introvef, his poſſeſſion is admitted ro have been law Wer 
ful, and the ſubſequent diſtribution negatives thꝗ a 
. converſion; but in treſpaſs, e ; 
n | F boug 
| butjon.is not na e ee SH ms 


. 5 | . Nor 


e vt. OF AN EXECUTOR DE so TORT. 

Nor, in any caſe ſhall ſuch payments be allowed 
to nonſuit the plaintiff, or to leſſen the datriages, if 
there be a failure of aſſets, and the lawful executor 
would by theſe means be diveſted of his right of 


preferring one creditor to another of equal rank, or , | M com 
ging himſelf the ſame er ed (653 e 175. Of. Ex. 


vor ſhall an executor te fon tort, \detive any ad 
vantage from the wrongful character which he has 
ſumed. He is not entitled to bring an action in 
fight of the deceaſed *, nor is he empowered to * 2 1 
fetain in ſatisfaction of his own debt: for ſuch a Ke. Ade. 8 
privilege would enable him to profit by his own 1 739 | 
tortious acts, and would tend to encourage a com- 39- pl 25. 
petition of creditors, who ſhould firſt take poſſeſs 
fon of the teſtator* 8 d without wy wy el 


tlority © 85 | | e 2 Bl. Com. 


; Fare $ Co. 30. 
Moore 527. 


There is, indeed, one exception to this rule; a 
party who, by ſtat. 43 Eliz. c. 8 4. becomes an ex- OO 
tutor de ſort tort, in conſequence of a gift to Rin Of. Ex. 132, 
i the inteſtate's effects by an adminiſtrator Who in hot. & Vid. 
hs obtained the grant fraudulently, is by the ex. ſupr. 19. 
jeſs proviſion of that act allowed to retain. But 
n all other inſtances, an executor de ſon tort is ex-; 
tuded from this advantage. Nor ſhall he retain 
br his own debt, even againſt a creditor of inferior 
egree . Nor, after an action brought againſt him « 3 the. Abe; 

a creditor, can he avail himſelf of a * 805 Ai 4995 | 

wer of the effects to the rightful adminiſtrator, . 
tough before the filing of the plea, nor of the aſ- 
ut of the ae to his retaiger of his debt. 
U Nor 
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N or AN EXECUTOR, DE SON. TORT. Book III. 0 
8 the: caſe varied, although in point of fact no 


adminiſtration were granted at the time of the com. 
mencement of ſ uch ſuit, and the defendant without n 


| Fol reliqaſhed the property to the grantee", A 


I the executor 4 A tort delver the effects to 

the adminiſtrator before ſuch action brought, that 
is a ſufficient. defence, and he may give it in evi- 
dence on the po of newt Es t. 


be 


e 1 he + of Win eien to ſuch executor ſhall 
| e Die letale Ris previous acts“. Thus, where he takes 
.“ poſſeſſion of the teſtator's goods, and ſells them, and 


| | | N , Shot 2 afterwards is appointed adminiſtratgr,, eh ſubſe 
7 1 Moore 126. quent grant ſhall make the ſale eff „ So, if A 
of the inteſtate 


_ de ordered by B. to ſell the eff 
2nd B. afterwards take out adminiſtration; A. te 
13 an action brought againſt him by a creditbr ma 
. lead plenè adminiſravit, and ſhall he diſchargec 
1 o. 8. on this evidence. An dmg alſo, com 
n mitted to an executor de fon tort; and although 
* . 1 ; committed to him pendente lite, Mall warrant hi 
letainer of his own debt, on the ſame principle 
5 neceſſity, on which ſuch right of executors is 
general founded, namely, to avoid the inconve 
ience and abſurdity of a party's inſtituting a ſu 
i AIG againſt. himſelf'. So, where A., entitled to adm 
Ae Dig- 5 niſtration was oppoſed i in the eccleſiaſtical cou 
2 Ventr. 186. and, pendente lite, being ſued as executor in tt 
= ty: 33 _ court of king's bench, pleaded a retainer for a del 
Aue to himſelf, to which the plaintiff zeplied, i! 
Fo. — the-deſendant was executor de Jen fart: the 


ende 


. 
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{:ndant rejoined, that letters of eee « ; Bac, Abe; | 


been granted to him puir darrein continuance ; on 
demurrer, the plea was allowed, and 
for the defendant *. 


But if A. diſpoſe of an in 
teltate's goods to B. for the payment of the fune- 

nl, and afterwards take adminiſtration, it has been 
held, he ſhall not have err 


e 


26. iu not. 
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5 32 of a ar iAribution under the fatute—and berei of 
8 advancement. 


AM \now is difcifs the power us f d 
q adminiſtrator. His office, ſo far as it concerns 
A the colleding of the effects, the making of an in. 


ſue different courſes. 


A ventory, and the payment of debts, is altogether anc 
, : the ſame as that of an executor. But as there is Wl dec 
— no will to direct the ſubſequent diſpoſition of the ir: 
= - property, at this point they POT and muſt pur-WW ne 
24 


After the ordinary was diveſted of the power of 
1 a ddminiſtering an inteſtate's effects, and compelled, in 
. * 54. et the manner abovementionedꝰ, to delegate ſuch autho- 
; | rity to the relations of the deceaſed, the ſpiri 
4 court attempted to enforce a'diſtribution, and took 
| bonds of the adminiſtrator for that purpoſe ; but 
ſuch bonds were prohibited in the temporal counts 
and declared to be void in point of law, on the 

ground, that, by the grant of adminiſtration, the 


H. con. eccleſiaſtical ee was executed, and ought ta re 
1 interpoſe no farther b. Thus the "any was en ic! 
art. 123. 3 To = «titled 


* 


Ci, VII. or DISTRIBUTION, 


titled not only to adminiſter, but ab ele Ny Was 'J 
to enjoy the reſidue of the inteſtate's effects. For 443. j 
the purpoſe therefore of aiding the imperfe@ juriſ- 2 
diction of the ordinary, and of preventing any ſingle g 
band from ſweeping away the whole ſufpluse, me 3, Ram. 
ſtat. 22 & 23 Car. 2. c. 10. commonly called the 46, 2 | 
{atute of diſtributions , was enadted. That Natute we papa. ae 
alter empowering the ordinary on che granting of Made per- 
xdminiſtration; to take a bond öf the adminiſtrator, Jae. 4 „ 
with two or more ſureties conditioned, as I have al. re es 
ready ſtated; farther authoriſcs him to proceed, and 
call ſuchadminiftrator-to account touching the goods 
ef the inteſtate; and, on hearing, and on due con- 
ideration thereof, to make equaſ, and juſt diſtrĩbu- I 
tion of what remains clear after all debts, funeral, 6 i 
ud juſt expences of every fort firſt allowed, and * 
deducted, among the wife and children, or chil- 
iren's children, if any ſuch be, or other wiſe to the 
iext of kiridred to the deceaſed, in equal degree, 
e legally repreſenting their ſtocks, pro fito'euique 
jure, according to the laws in ſuch caſes, and the 
rules, and limitation thereafter ſet down; Ind the 
ame diſtributions to decree and ſertle, 20 to com- 
pl ſuch adminiſtrator to obſerve and 1 the bee 
by the due courſe of the ecclefiaſtical laws. 
ſatute then proceeds to preſcribe the di 1 177 8 
ch ſurpluſage in manner following; 'that is tp ſay, 

one third part thereof to the wife of the i 
and A the reſidue by equal portions among his clyl- | 

ten, and fuch perſons as legally reprefent ſuch chjl- 
ten, in caſe Ay of then be then dead, other rh | 
hich clittd' or children not being heir at We a8 — 

VU 3 | 


Pn 
* 


or ſhall be advanced by bim in his life-time by por- 
| - bution be allotted to the other children to whom 


Ks 
* 


or pieramuifron. | Book Im, 


-+ 


lers ep dnn byctbe/feithevens of cher] 


tion equal to the ſhare, which ſhall by ſuch diftri- 


ſuch diſtribution is to be made; and in caſe any 
child, other than the heir at law, who ſhall have 
any eſtate by ſettlement from the- inteſtate, or ſhall 
be advanced by him in his life-time hy portion, not 
equal to the ſhare which will be due to the other 
children by the diſtribution, then ſo much of the 
ſurpluſage ſhall be diſtributed to ſuch child as ſhall 
have any land by ſettlewent from the inteſtate, or 
was, advanced in the life-time of the inteſtate, as 
ſhall make the eſtate of all the children ta be equal 
as near as can be eſtimated ; but the heir at law, 
notwithſtagding any land that he ſhall have by de- 
ſcent or otherwiſe from the inteſtate, i is to have an 
equal. part in- the diſtribution with the reſt of the 
children, without * es * the value of 
6 | 


„ then decke, that; in 2 ths be no Se, 
not any legal repreſentatives of them, one moiety 
of the eſtate ſhall be allotted to the wife of the intel- 
tate, and the reſidue of the ſame ſhall be diſtributed 
equally among every of his next of kindred who 


are in equal * and thoſe who n ac 
oy om. 


11 alſo provides, that no repreſentations ſhall be 
admitted among colfaterals after brothers, and 
fiſters' children; And in caſe there be ng wile, then 


9 - R F 


m. c. ts, vn. or DISTRIBUTION. ? a 
te, that al the eſtate ſhall be diſtributed equally among "»N 
or- WF the children; and, in caſe there be no child, then 
among the next of Kindred to the inteſtate in equal 
degree, and their legal repreſentatives as n. 
d in no other manner. 


— 


a 


And it farther direQs, for the benefit of credi. 

tors, that no ſuch diſtribution' of the goods of an 

inteſtate ſhall be made, till after the expiration" ok. 

one year from his death ; and that o 
whom any diſtribution and ſhare ſhall be allotted,  " 
ſhall give bond with ſufficient ſureties, in the ſpiri- _ += 
tual court, that if any debt truly owing by the inn.. 
teſtate, ſhall be afterwards ſued for and recovered, 1 
or otherwiſe duly made to appear, that then, and in 1 
every ſuch caſe, he ſhall refund, and pay back to = 
the adminiſtrator, his rateable part of that debt, 2 
and of the coſts of ſuit, and charges of the admini- * 
ſtrator by reaſon of ſuch debt, out of the part and 2 
ſhare ſo allotted to him, thereby to enable the ad- 
miniftrator to pay and ſatisfy the debt — diſcovered 

iter the diſtribution made. 


The ſtatute alſo contains a proviſo, that in all 
caſes where the ordinary hath uſed heretofore to 
grant adminiſtration cum tgſtamento , he ſhall 
continue ſo to do; and the w bf the de- 
ceaſed in ſuch teſtament expreſſed; ſhall be per- 
formed, and obſerved in ſuch manner as Dorey the 
gay. of the 18. 2g 


o * , * 4 ' - * 
* 
= 12 * * b 9 , * . a 4 * 
4 . * C I — * * « - 4 Ls * * 4 * - 
1 4 1 
. * 
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| 28 2 4 
ax 2 os pierRIEUTION. © Docs m. F 
I 2% ; ; Je allohprovly excepts, and reſerves the ouitoms jad, 


of the city of London, of the province of York, 
and of other places having * IRR of dif. 
8 hating an loteſtate's effects. 0 01 


Doubts whe ariſen, 3 the huſband' right beien 
to adminiſtration to his wife was not ſuperſeded, by 
| force of this ſtatute, and whether he was not there. 
„ bound to diſtribute her perſonal eſtate among 

Vid. ſupr. 38. her next of kin; by the ſtat. 29 Car, 2. c. 3 1.25.4 

fit is provided, that the · above act mall nat ed to 

eſtates of feme coverts, who die inteſtate, but that Mil, 6 

the huſband may demand, and have adminiſtration 

of their rights, credits, and other perſonabeltates, 
| and recover and enjoy the ſame as before, 


| * 2 the eee of the ſtatute 5 diſtribu d | 
"Hons, a variety of Mint haye been celan. 1 wil 


After the allomment of one third to the widow. here 
the ſtatute, as we have ſeen, directs a diſtribution ere 
of the reſidue by equal 3 among the inteſ- Wi n« 
Z tate's children, and ſuch perſons as legally repre, 
E ſſent ſuch children, in caſe any of them be dead, that 
| is W lineal deſcendants to the remateſt degree, 


3 To attain Bearer apprehenſion of the ſubjeRt, vin 

EE three ſorts of caſes may be ſuppoſed ; Firſt, where 

To. none of the inteſtate's. children are dead, Second- 

I, ly, where the inteſtate's children are all dead, all 

of them having left children. Thirdly, where ſome 

mn 0 inteſtate's children are living, and _ 
dead, 


m. En b | 
a ſd pe dra hn pc hm wh 


Ms ** 8 

r&, children. a K DN. 

* 2 
On the fiſt poche unt i i 10 us wits N t 7 5 

ane of the inteſtate's children are dead; it is y. 

ght teiently obvious, that after the wife has had her „„ 

by ard allotted to her, the remaining two thirds ſhall, N | 3 ; hep 

re. SWhurſuant to the ſtatute, be equally divided among 1 Be 

"; ip tbe children of the inteſtate, as in his ce 1 Bag - Abr, ly 


25: Ney all elaim in their own right, A bracher, or 1 Wa . 
e or of the half blood, ſhall de equally.entizled/4p : Jones 93- 
hat Wi hare with one of the whole blond, inaſmuch. as 52 77 
on Wc) are both equally near of kin to the inteſtate , Cn 10. 
5, er ball their being poſthumaus in either caſe Fern- 227. 

ke any difference 1. If the inteſtate lee only. Carth. 51. 


viſe, ſue Mall have omly a chird part, and the Eee 
ter two thirds ſhall go to ſuch child“. So, where 


344. 


tere is only one to claim under the ſtatute, and 13 n 
on I Perefore, literally and ſtrictly ſpeaking, there can 7 
el- e no diſtribution, yet Ln antes he car K 
re- nnen SS 55 1 1 Burn Eccl. 


r 5 


in regard to the ſecond FED 1 A. hare note (DJ. © 
ee children, B. C. and D., and they all die, B. 

wing, for inſtance, two children, C. three, and 

Er, and A. afterwards dię inteſtate; in that 

e all his grand- children ſhall have an equal 

Fe 5 for as his children 3 chil- 
n ſhall take as next of kin. Such alſo would 
the "my with reſpect to the great- —— 


BBE 


x child, ſuch caſe in nat to be conſidered 38 omit : Burnt +. 
d by the ſtatute 3 therefore, in caſe he alſo leave 1x6, « Burn | 


2 | no 230, 
. Wm us. ; 


F< * 


* 
. Lo 
4 * 


4 2 . N er ne e e 5 


1. 4 fer alt ebene hikamers the parties'are fi 


| 2 ot 


| 5 ard. 57 „children being living, and ſome dead, and ſuch 
ꝛ!re dead, having each left children; the gran 


2 We avs org by repreſentation ®. Thus, for e 


* %. 4 7 LA x 1.4 . 
Fs 5 N „ 8 
i I - 8 128 * "7 94 
ts - . 
+ * 
" 7 g * | ; 6) 
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296 Boos iff 
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& * af ns _ ! grand 


IS 22 _ take per capita, or, in other e n — 
F eee cmd e 


n Com. Thirdly, in the: event of ſome of the inteſtate 


children take per /tirpes, that is to ay; not in the 


- "ample, if A. have three ſons, B. C. and D., at 

B . die, leaving four children, and C. die, leavi 
| two: on A. 's dying inteſtate, one third ſhall 
allotted to D., one third to B. 's four children, 


| the remaining third to C. “s two children; for thi 2 

grand. children are entitled as ta .. 

3 reſpe8tive parents 05 WI 
e N 4 4 | he 

* Abe eh tbe ene te be divided am: 1 

8 "_ the children, or their repreſentatives, - as abe a 

- -* *Nated, the ſtatute provides, that no child of the , 


+” teſtate, except his heir at law, on whom he ſett 
mn bis life-time any eſtate in lands, or pecun 
portion equal to the diſtributive ſhares of the oll 
children; ſhall participate with them of the furpli 
dut if the eſtate, ſo given him by way of adv: 
ment, be not equivalent to their ſhares, then ti 
ſuch part of the furplus as will make it fo, ſhall 
evra. oo 4 


2 


4 , EP 


„ vu. or ADVANCEMENT, | 


The katete daes ot dich the ch ii e 

y which has been thus given to him, however 5 5 Go 
wequal it may have been, or how much ſoever ijt 725 1 

ene he may, if he pleaſes, | 

bepit al if he be not contented, but would have 

ore, then he muſt bring what he has before re- 

red, as the law expreſſes it, into hotch pot, that 

into e e TIT IN 

nded. &" 8 Wo 3 | tad SOM Ly £647 7 


This is the clear incention of the a8 1 1 
that principle of equality *, to which a court of * Was. 9 
nn ] "I P Burn 1 9 
Therefare, befvre a younger child has any claim 190· 1. l 
a ſhare of the diſtribution, he muſt firſt wb 405 
fag ert into hotehyar. ; 


What ſhall covititute ſuch advancement, is now 
be diſcuſſed. | 5 


- 


11 . 

other eccleſiaſtical benefice, or, if he buy him 

office, civil, or military, theſe are held to be 
advancements, either partial, or complete, ac- 
ning to the comparative value of the eſtate to be 
induted . And although the office be only at . , Wins.” 
ll, 28 a gentleman penſioner's place, or 2 com- Zed. vid. O)- 


kn in the army bs reel in the ids Fr. 
EEE „ ff. Wins, » 
{.* 119. not-(O). 


A proviſiew | 


ESA an Acne $1 "Rove 10 


4 proviſion: made for a child, aig ſettlettt 
| either voluntary, or for a good corifideration; : 


F. Wes. 
"> 2 het by nen an advanicemang pro "_— 


TL io itt en 1 t weft te J e 
by „ler FRY, — only to laiig itſelf 
10 he. when ſettled on à younger child by the father; b 
44. alſo to a charge on the land, created by him for! 
| benefit of ſuch child, therefore, if a father ſettle 
rent out of his lands on a younger child, this a 
is fuch an advancement as is intended by the | 
n tute l. Nor is it neceſſary that the proviſion ſhou 
a take place in the father's life-time v. ff, by dee 
2 Wms. he fettle an annuity, to commence after his deat 
25 17 . on ſuch child, it is of the ſame deſcription “. 8 
445. find,” a reverſion ſettled on a child, as it is capable of b 
5. £4. ing valued; is of the fame nature. A portic 


2 F. Ws. . ſecured to a child, although in futuro, is Allo! 


442. 5 
8 advazcement And were it only contingent, j 


445 when the contingency has happened, ir hall beth 
5 b. Wms. conſidered *, 
442.446. 449+ 


we portion for, a daughter, to Jo aaa out 
lands, on her attaining the age of eigbteen, or tf 

day of her marriage, was accordingly held to 
an advancement. to ber when. ſhe married, althoug 

- the were under that age, and unmarried, at 

der ae time of the inteſtate' death * 76 5 % IE 8b. 


| 435. 
on a n R 
. A portion, allo, while ona is capable 
vin, . M. a Valuation, and may, it ſeems, be brought i at 
452 1 chpot or | the court may order that, in cal 
/ f th 


rn. or nn 25 * «i 
.\contingeney ſhould happen the portion RY 


n; MM: © diſtributed: ad to malte the reſt of the chil; | 1 
„e equal with the child on whom it was ſettled “. v per Lord 
be centingeney muſt be ſo limited ac hscef- Cf monds 

c to ariſe within à reaſonable time, as in tlie W 
40 ore cafe, where the portiot was ſecuretl forthe © © © 
wghter,. einten: the age of eighteen, 


| her  MATTIAgE fe A child adyanced. in, part ſhall: 2. . 

ng in his adyancement only amqng dhe other, 

bildren ; for no behefit ſhall accrue from i it to the. . hs | 
dow 4. If a child, who has received any ad- „„. r "OM 

pcement from his father, ſhall die in his father's 184 

time, leaving children, ſuch children ſhall not. 

mg to their! father's diſtributive ſhare, un⸗ 

bring In His adVancement, -fince, as his. 

2 elves they can have nh deiter claim, than 

1 8. have had if living ©. 2 * „ Wm. 


By this RAGE" eg the heir at law au 

t abate in reſpect of the fab which came to 

n by deſeent, er otherwiſe, from the inteſtate; 

1, if he bath had am advaneeent from His fu. 

in his life time, out of the perforial eſtate, he 

il abate for it in the ſume tatmer as the other 

idren . And, were it merely the uſe of furni- Com ' Com Di. 

for his life, it ſhall be regarded aan advances 4 Murg Ba 0 

it pro tanto r. So, where A. on his marridge/ Rae 4 

nenanted in caſe of à ſerond marriage, to pay „ 

Adel ſon; by his firſt wife; five hundred N | 

ade; ſhe died, leaving a ſom, and other iehta: 3 35: 1 

n, aud A. after a ſecond marriage, died inte- A 
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ſhall be entitled to their diſtributive ſhares, agr 
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ont in his education at ſchool, at the univerſity, c 
on his travels . Nor ſhall what a-child receives o 
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dy will, (for a caſe may occur, where a teſtato 
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reſpectively received from their father, before thi 


ably to the principle of the act, and to the obje 
of a juſt and impartial father to promote an equalit 
—_ his children. 


Such is the nature of the advancement which 


Many benefits, however, may be conferred upc 
him by his father, which bs been held Not to | 


Small, inconſiderable ſums of money given to 
child, by the father, or mere trivial preſents he ma 
make to the child, as of a gold watch, or weddin 


ſhall money expended by the father for his n 
nance, nor given to bind him an apprentice, nor lai 


of the mother's eſtate, be ſo regarded . Nor, ſh: 
a proviſion, which a father may make for his chill 


may die inteſtate, as to part of his perſonal eſtate, 
be conſidered in that light. Nor land given byth 
father's will to a younger child e. 
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Such 1 as ſhall be conſtrued an advance- xi 
at, muſt reſult from a complete act of the inte. » = 
te in his life time, by which he diveſted himſelf, "4 . = 
al property in the ſubje&, though as we have juſtt i 
gen it may not take effect in poſſeſſion till after his * Vid. fupes / . 
ach. Still leſs ſhall property given or bequeathed ** © = 
the child by any other perſon be ſo denominated? Me. Abr. ). ³ 
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on 4, 1 Tu | 9 I Swinb. p. 3. 
| > UW 

In reſpe& to borough engliſh ww ; which deſ- ' 

nd to the youngeſt ſon, it has been held that 

ſhould allow for them, on the ground, that ' 

ſtatute intended merely to provide for the heir » il 

the family, that is, the heir by the common BG... 

and not one who is heir only by euſtom in | 

me particular places . But that deciſion has — 8 

en over - ruled, and it is now ſettled, that ſuch err = 

ungeſt ſon ſhall have an equal ſhare of the diſ- 

bution with the other children without regard to 

s ſpecies of eſtate : for although the exception 

the ſtatute extend only to the eldeſt ſon, yet 

) law exiſts. to oblige the heir in borough eng- F'> | 

to bring in his lands. The ſtatute contains no « 

requiſition. It ſpeaks merely of ſuch eſtate as OT | 

child hath by ſettlement, or by advancement af 
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The ſtatute then provides, that if there be 
children, or legal repreſentatives of them, in e 
ence, a moiety ſhall go to the widow, and a mo 
ro the next of kindred, in equal degree, and the 
repreſentatives ; but no repreſentation among @ 
laterals ſhall be admitted farther than brothers a 
ſiſters children. If there be no widow, the why 
ſhall go to the children. If there be neither wide 
nor children, then the whole ſhall be diſtribul 


among the next of kin, in equal degree, and ty 


repreſentatives, as abovementioned. 


The next of kin re to by the nia | 
to be traced by the ſame rules of conſangumn 
as thoſe who are entitled to letters of admins 
tion. Thoſe rules have been already diſculled 


The chother, therefore, as well as the faths 
ſucceeded to all the perſonal effects of the child 
who died inteſtate, without wife or iſſue, in 
cluſion of the other ſons and daughters, the'h 
thers and ſiſters of the deceaſed ; and ſuch d 
law ſtill with reſpect to the father*; but by 
ſtat. 1 Jac. 2. c. 17. / 7, if, after the death df 
father, and in the life-time of the mother, au 
the children die inteſtate, without wife or "al 


tatives, ſhall have an equal ſhare with her, 
principle of which proviſion is this, that ot 


the mother might marry, and transfer ay to'A 
ther buſband *. [is By 
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al ſhare of a moiety of the eſtate with the bro- 
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no repreſentations among collaterals beyond bio- 
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admitting repreſentation, when the diſttibution 
pens to fall among brothers and ſiſters, who 
» remotely related to the inteſtate ; for the inteſ: 
is the ſubject of the act; it is his eſtate, his 
e his children, and for the ſame teaſon, his bro- 
bers? and ſiſters children, for he is equally corre- 
live to all *. Therefore it has been held, that if 
brother of an inteſtate hath a grandſon, and a 
kr has a ſon or daughter, the grandſon ſhall not 14 
we diſtribution with the ſon or daughter of the 
4. 80, it has been decreed, that if an inteſtate 
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have no diſtributive ſſrare. 
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3 5 ſon was entitled to by our law before. the flatute. 
Therefore, a grandfather, although he be in an 
equal degree of conſanguinity. with the brother of 
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diſtribution: for by the common law, there was 
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ud not by repreſentation, but that if their father bal 
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be made till a year has elapſed from file death . 
„th the inteſtate, yet, if a perſon entitled to 4 dif- 
t butive ſhare ſhall die within the year, ſüch inte- 


& ſhall be conſidered as veſted in him, and ſhall 


6 to bis'perforial repreſentative; for this proviſo . 
at ces no ſuſpenſion or condition precedent'tothe 
ereſt of the 1 | but was 0 merely with | 
een to creditors. . "I 
y. th wry es | 5 2 740 een 19 þ 
her BY The 8 "ibs is in the nature of a ora "ot 
eu med by the legiſlature for all ſuch perſons 22 
h fo without having, made one for themſelves ; and 3 
N conſequence the parties., entitled, in diſtribute n 
Nenble a refiduary legatee; and it has been always © © 
ue , that if ſuch legatee die before the amount _ ak 1 25 
* the 1 Were ill his eee, us Nan 4 
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dred, die inteſtate, without wife or child, his e 

—— fed, a we have ſeen i, belong to the king, whe 
with the exception of a ſmall part, uſually grant 
them by letters patent, or otherwiſe ;- and the 
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niſtration, and, OEMs, to a: ſole 0p 
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tay e\jun.193- de rebutted or ſupported by circumſtances! ; fo 
Chas, Deu. although, the locality of the party's abode at M ! 
dere de. time of his death determine the rule of dite: 
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he law of England +: But, if an alien, reſident 1a Vet 6 
abroad, die inteſtate, his whole property here is 

litributable according to the laws of the country 
vhere he ſo reſides, otherwiſe no foreigner. could - 
teal in our funds but at the peril of his effects 
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I PROCEED i in the laſt place to canftdef a 
cuſtoms, of the city of London, on this ſubject, 
ind alſo. of the province of York, and the prin- 
dpality of Wales 3-which having peculiar. cuſtoms 
of diſtributing inteſtate's effects, are expreſsly 
e the operation of the ſtatute, 


| Although the reſtraints 3 in regard to the power 

of making wills, which ſubſiſted in thoſe reſpective 

liſtricts, are now removed by different ſtatutes; 

namely, the 4 & SN. & M. c. 2. explained by the 

2 & 3 Aan. c. 5, for the province of York; the 

& 8 V. 3. c. 38. for Wales; and the 11 G. 1. 
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are empowered to diſpoſe of all their Perſonal 
eſtates by-will, and the claims of the widows, 
children, and ether relations tob the cohtrary, are 
—— thoſe cuſtoms" remain in full 
force with reſpect to ſuch property of an inteſtate 
Their nature and incidents, therefore, now demand 
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In the city of London, and ee 
Vork e, as well as in the kingdom of Scotland i, and 
therefore, probably alſo in Wales 3 (reſpedting the il | 
latter of which, little information is to be collected, 
except from the ſtatute of W. 3.) the effects of the 
inteſtate, after payment. of his debts, art in general 
divided according to the ancient - doctrinę of the 
pars rationabilis „ 6 Wach 1 have before al. 
Meg be” Wh 
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hw CY as to "the cuſtom of London, i a 
PN of the city: die, leaving a Vidow and 
children, 1 his perſopal property after dedyCting 
her apparel, and the furniture of Fes "bed- chamber, 
is divided into three equal 15 one 5 which 
belongs to the widow, another to the children, and 
the third to the adminiſtrator i in that charaQer, * If 
'only a widow,” or only” children, fall 
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nal Wl nerly, as we have ſeen i; the ordinary or his grantee 1.Sopec' $5 + A 
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ull WY the adminiſtrator was wont to apply it to a betten 0 
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* Hence, if a freeman die worth eight%en hundred NP” | 
+4, pounds perſona) eſtate, leaving a widow and j, 4 
the BY children, this eſtate ſhall; be divided into eighteenn 
er krts; of which the widow ſhall have eight, ſix . 443 

toe dhe cuſtom, and two by the ſtatute; and each of te 5 . 1 
al. children ſive, three by the cuſtom, and two by the 


ſatute : if he leave a widow and one child only, -e 


bal fill have eight parts as before; and the chill 

12 ſhall have ten, ſix by the cuſtom, and four bythe Ly 

14 ſtatute: if he leave a widow, and no child, the l 
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> the other two thirda 3 ſo, that dividing the whole 
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10 furniture of her chamber, which is called the 
* 4 Bl Com. widows chamber; or in lieu of it, in caſe the 
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the dead man's part, under the ſtatute of diſtributions”, = 


of {lover without ſaying more, this ſhall not bar her Nt 
ball e ber cuſtomary ſhare of the perſonal eſtate, for + 
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ole ite caſe, if the inteſtate, covenant to Jay our money F. We, 
our, iſ a purchaſe of land, by way, of joioture, for the Pier, han, 
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if it contain a proviſo, that ſhe: ſhall not ge 
pk or deprived of her right to dower, ar. of 
king any other gift, proviſion, or bequeſt, her 
uband ſhall think fi to give er leave her by deed 
x will, or any other means whatſoever *. On the = , bre cd. 
ther hand, the ſettlement may be expreſaly in har Rep. 3. 
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19 26 the ſhare by the ſtatute is veſted, and; there 
fore, fuch child may deviſe it at che age of four 
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eat fully advance them all, the cuſtom, in regard 1 
es a + x them, is ſatisfied, and his perſonal eſtate, i Adepel 
dient of the widow's cuſtomary ſhare, ſhall be diſt 
buted according to the ſtatute. If he has only oH 00 
child, and fully advances him, the conſequenee 
br, A: - the ſame k. If the children are advanced only pe 
We. gz. tially; they muſt bring their portion into hotchp 
e. before they can derive any advantage from the c 
*_ . - tom; and, in that caſe, their portion muſt be 
er, brought i in with the other brothers and fiſters, b 
385+ 2 Vern. not with their mother, for the principle here alſo 
— e to make an equality among the children, and i 
any "4 <a 3d benefit the widow. Nor, where a freem 
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1 Tl bas in. part advanced ** only” child, thal 
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mild bring in his advancement, for there Is Hons ee) 
p claim wich bim of equal degree. And where 2 Vern. 234. © 
ne of ſeveral; fuch children is advariged} His ad- 8, 754 

mcement ſhall be in ſatisfaktion merely ef hie 
elanage Mare, but not of his mare of the'dead 
nan's part, oto the whole of which he ſhall be en · | 7 55 
filed, without regard to _y 75 ern e re- W 
dhe from ie father /:: e 5 


ln caſe ſuch düngen be 5 into Wk? 


ee TN into the orphanag ; 
2 1 5 tu Hot Fey: oral ir Vern gaſh 


Tok. tics Nun w $44 3 6» 28 * 


1 the? pw OR ſhall have e ths - 
hild's ſhare by the cuſtom; whether he muſt bring 
þ ſuck (exceſs before lie is entitled to his ſhare © 
e part diſtributable by the ſtatute, is à point n 
ſich there ure oppoſite opinions. By ſome wri- 3 
n it has been held; that he has a claim to His 
ſhare by the — without any retroſpe&' to 1 Aa 

k advancement, whatever" might have been s 
iount. By others ir hai been maintditied, that 
has no right to! ſuch diſtributive ſhare, unlem 

bring into the ſame ſo much of his advances | 55 l 
nt as exceeded his proportion of his cuſtom oe 
rt, To reconcile this Varfance, a” Aiken vid. Burp 
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+ de E been ſuggeſted between an advancement gixei Vein. 374+ 

rs, bed accepted expreſsly in ſatisfaction of the cuſto- «4 

alſo iy ſhire; hwy an be ag given generally, | N 
and ni ſtipulation: That, 2 I 1 
freem W eaſe, in the ailtfiburion of the dead 8 
all ſuſſan's part, no reſpect ſhall be had to the aan 
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- euſtomary part. But, where there is no ſuch f 
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- cuſtom the citizens of London had no regard t 
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nch. Ca. 160. adyancement *.; nor, although i it be exprelaly fe 
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8 8:34. is confidered/in/the light of a purchur 
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: by the child, and might have happened to be leſs 
a well as greater, in point of value, than d 


eial contract or agreement, and the e 
is general, it ſhall; be applied either to the cuſte 
mary ſhare only, or both to the euſtomary and dif 
tributive ſhare, RI to the amount 4 bd 
EIS. | 


| Mad then nature at pope nt, whet! 
complete or partial, it muſt ariſe excluſively on 
the perſonal eſtate. In the' eſtabliſhment of th 
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real property, on ſuppoſition, that a 'freen 
would nat purchaſe land, but vould empley 
whole fortune in commerer . If, therefore, 
citizen ſettle a real eſtate on a child, it Ma be x 


that purpoſe, ſhall it bar him of his-prphanag 
part. Nor, if money be given by the father i 
be laid out in land, to be ſettled on the ſon on 


apy: excluſion. 05 td 


| 7. 
reſpecting ſmall preſents made to the child by 41 
father, his diſburſements for the child's main 
nance and education, or placing him out appre 
tice x, 2 legacy left bim by the father dying pi 
tially inteſtate , property given him by any otb 
| than his fucker, ws wall 46» forrune.of the 00 
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own railings is here £qually-applicable-- He hit 
þy any of theſs means advanced. For that pur- Lerne 
zole it mult be u provifion made ſer him by the : Vera: «. 
iber, while living, out of his perſonal property: b. „ 
u ſhort, there muſt, in all inſtances of this nature, * 
tk a valuable conſideration moving from the: fa- 3P, Wink. gx2. 
her, and an actual benefit accruing to the child. 1 WIH s. 
Iadeed, it has been made a queſtion, whether: „L. ode 


uch proviſion as ſhall amount to an advancement, ban of | 


hould not be made on marriage, or in purſuance 3 Atk. 324. 
o a marriage agreement. But, it eme the * . 4%, 
whom on this head is not ſo reſtricted, but er- ws 
ends to any other eſtabliſument 0 We child in Nn 
lle *. *5+: 1:4 IE -: 
Jong 5 99 . [OE 
If the child, whether 48 one #4 not, be 
narried in the life-time of the father, with 33 
wnſent, although ſuch child were not fully: ads pO RIES 
noced, yet, to entitle himſelf to a further portion 
be muſt produce a writing under his father's hand. 
xpreſſing the valve of the advancemient, in order . L. feng. 
at it may be aſcertained what proportion it bore 1 vB. Gu. _ 
Þ his ſhare by the cuſtom If no fach writing Burn Eoel. Eo 
produced, or if, on the produQtion of ſuch Fei 4e. 1 
miting, the ſpecific amount does not appear on the i 
ok it ; fach adrancement ſhall be preſumed” to to 496. 125 
ave been complete till the be ſhewu 4 P. W. 
þ r of the father, that he = 12 


kd fully advanced the child, whether with or 1 Ak. 
hou ſpecfetion of the cles hall b. of 1 
e l . 
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13 404m wee . bag m 
gs from what has been ſtated; it appeats; that 
$ f if a frreman die inteſtate, leaving no wife; and an 
7 . only child, whether the child be fully advanced, or 


5 mT partially advanced, or not advanced; in either of 5 
. WET: theſe caſes, ihe child is entitled to the whole per- 4 
e bene este s. If he be fully advanced, he hl, 
3" 9 85 have nothing by the cuſtom, but ſhall have all a. 11 
* PAR — 0 next of kin. If he be partially advanced, ſince hefj uit 
il 2 bas no brother or ſiſter, with whom to bring his g 
. er 175 1 advancement into hotchpot, he ſhall have 10 


q 1 olie half by the cuſtom, and the other half by 

a irs the ſtatute: if he be not advanced, he ſhall have 

| Kod. I 4 one half e and the nnn 
7 20: ſtatute . 
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If the freeman leave no viſe; but ſeveral chil 
. den, as for inſtance, three, one of whom i 
SaAacgvanced, another partly advanced, and the tr 
not advanced; in this caſe the, child partiy ad 
1 vanced, and the child not advanced, after the 
. Li former has brought in his partial advancement, ſhal 
3 ſhare one half equally between them by the cuſtom; '*t 
and the other half, namely the dead man's part 
"IR 1 5 although the firſt child 170 been fully advanced 
mall, without his bringing his advancement into 
botchpot, be diſtributed . by * Mu en 
„ e ee ene 
118 5 enn 
„„ IF ſuch een N bis * 
part, then, Whether the exceſe ſhall go in {ail 
| ws faction of his diſtributive ſhare by the ſtatute, ar 
e 928 to Re on the ach $ being EX» 
. preſal 
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nebly in latislaction, of the orphanage . party FS 
ae eee PAIR: +, 
A n 4 * 1 
it, is 4 dere contingency and no 1 2 7 4 533 h 4 
ud therefore a teleaſe of i it is not valid i in, point of _. "CLAY at's, 
kw ; but, if "founded on a valuable conlideration, | p * 2 
hall operate as. an agreement, and be binding in Sho ws 0 or « z 4 
quity *. " Therefore, a freeman's child, i of age, 2 bs 
nay, in conſideration of à preſent, fortune, waive al kr. Mf 
im to the orphanage part: : as where tlie father, 
n the marriage of his daugftter, who had attained” ' "DIS 
wenty-one years, agreed to give her three thouſand * 7 * 
vunds, and ſhe covenanted to receive that fum in 
full of ſuch ſhare; this, as there was. no fraud in 
he tranſaction, was held in equity to be a good bar 
che cuſtom *. So, if A. who i is of age, marty a &  Bq.Ca.lbe 
ſeeman's daughter, who is an infant, he may, on *. Sr. 7. 
receiving an adequate portion, bar himſelf of -any, 
Nnure dent to the cuſtomary eſtate in virtue of the 
arriage, by a releaſe of all future right, or by, WS 5; 
vrenant to releaſe it, when it ſhall ,Accrye.! [1s F. Was: 
kdeed, if the latter mode be adopted, the wife, if . — 
der age, would not be barred by. the covenant ; * 
nd, in caſe of his death before the execution of the, 
iſe, ſhe would, by ſurvirorſnip, be entitled = | 
N as. a choſe in action not recovered or. 
ceived'by her huſband; but, if he be living when 
e right accrues, as he clearly may N it, and 
releaſe will bind ber, 8 it is reaſonable . 
ſhould perform his ' covenant. It is hi ghly 
apedient, that articles of this nature ſhould, be 
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F „ 3 have his affaits ſettled 10 ha fatisfaftion jar " 
-dearh®, Hut fuck releaſe fall be ate gethler ine 
. 
yore mere; feetual, if in any manner extorted, or obtüided - 
ex Atk. 6. undd undue influcnc ot ian e e 1300 
* eee ol T5. "nm. f 18117 
11 P/Wams. 6 {i 
Tree me points are, indeed, Jeſs Hkely to decor ff. 
| 11.14), Peorlſequence of the authorit) given to a freemin'b 
1 tte above mentioned ſtat. Gev. 1. of rr 
e bis whole perſonal eſtate] withour'r, 
W $4 the cuſtom, 6701 no 251 * 4 elko! 5 10 lt 
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Far, e itil if Tölt rn 0) 
. wies from that of London only im this reſpetfner 
and that flie is allowed e or 
„r. . only ber upparel, and furniture of her & 
\. but alſo # coffer or box eee 

on l \merts of ba perſon, as jewel, chim., aaf of 
ge 1 rages e f Þ! irs! 30 o ec 
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Ip | dere 40 A as th 
th 1 = in two material points from the CULLOL 

_ of London... Ia the city, as me have ſeen, A child * 

k AFG: part. is not 1 Ml de at 
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he age of twenty-one. In the province it is veſted | 
inmediately on the death of the/inteſtit?,»1 In the 5,2 Þ com. 
ty, we may remember, the advancement of a child en. L, 398. 
annot ariſe out of à real eſtate/ In the prowuce 

he heir at commoti law. who inherits/ amy land 

ather in fee or in tail; is diveſted of all elatin to ariy 


nlue the land may be in compariſon with the 1 Tek ber. 4; 


ſonal eſtate, he is nevertheleſs excluded; and a Vern. 37g. 

| though the eſtate he inherits be only a dh 8. . 
He is alſo barred, though the land devolved . ona 
= him by ſettlement made on his father's mars L 40, 60. 


tagef, Nor in caſe lands held by a mortgage in 4 Burn Ecel. 


. 410, 


atitled to a filial portion; but on redemption of 
the mortgage, and payment of the money to the 
xdminiftrator, it ſeems he ſhall be entitled to ſuch 
jortion, becauſe then he has nothing by inherit- 
nce, nor, in fact, has had any preferment !. 


L. 410. 


The principles eſtabliſhed in regard to advapce- 
nent on the conſtruction of the ſtatute of diſtribu: 
ons apply in general to ſuch as is purſuant to 


nt he cuſtom of this diſtri"; but as here land as » vid. verz. 


ell as money conſtitutes an * ekrenge, the heir 
oth: law under the cuſtom is excluded by his inherit - 
Ince of land, either in fee or in tail '; whereas 
ch inheritance is no bar by the ſtatute; but, as 
ell under the cuſtom, as under the ſtatute, younger 
den, in refpe& to advancement, are on the 
came footing. It is eſſential in order to the cuſ- 
non, of Tork's attaching, that the inteſtate ſhould ,_ 
', ſt & rfdent at che time of his death within the pro : 
Y vince | 


1 Vern. 375- 
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flial portion“. And, however ſtnall in point of * © 4 Burn Perl. 1 


te deſcend to him before redemption, ſhall He be 2 Vern. „ © 


; 4 


n beer er fo tha pare i mee 


| his eftats is fitunted, 


/' Shanks 6 fam if London hall die within the 
- tn the cuſtom of the city for the diſtribution 
of his effects ſhall prevail, and ſhall controul the 
clc—uſtom of the ince of York. Therefore in 
: that caſe the heir ſhall come i in for a ſhare of the 

| perſonal eſtate; for the euſtom of the Provincy i 

only local, and circumſcribed, to à certain 7 * 
14 | 4 Barn Reel but that of London, as above ſtated, follows the 


2 Vern. r although ever [7 remote from the: city, 


2 Vern. 45.83. 
8 
1 With theſe aiſtinaions the cuſtoms of Lida 
n and thoſe of York in the main agree, me. your 
55 1 59 Com: to be ſubſtantially the ſame *. e by 
; 134 2 305. 240151 IEEE FE 7 „en 
20 , Thus, if an inteſtate in the province of v ork che 
| 4 -of T 22 ſeiſed of an eſtate in fee ſimple, leaving a widow: and 
10 -". three ſons. The widow in that caſe ſhall have one 
. - 97, thirdof the whole perſonal eſtate: under the cuſtom, 
ttnhe other third ſhall be divided equally between the 
two younger ſons, and of the remaining third the 
© © widowfhall take one-third under the ſtatute, and the 
ther two-thirds ſhall be divided equally among, the 


three ſons ; for the heir is barred merely of his or- fa 
2 5 phanage part, but not of Wa Tee” tes the ſtatute. BY de 
„dum Rel. 10 reſpect to Wales we may a in gevers 11 


ee. en the da, 3 we. ö V. 3. J Jb. MF 
'bid-Suppl 2a. ferred to *, that the doctrine of the pars rationd: pri 
" e bilis extends to inteſtate's effects within that pri 10 
 cipality. But ibe weak contain no farther info 10! 
mation on the 3 a \ 
| E551; CHAP, 14 
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* . 20; 17 n 50 
HERE. are. certain powers and 
ng; in common to all ſpecial ati Ss 
ah 5 Whether the 1e d be com- 
mitted durante minoritate, durante abſentid, or 
dente lite, or whether ſuch ſpecial and lim 
miniſtration be granted with or withou 
hexed, or in a general or reſtridtive We es ouly, 
as ad uſu, et commodum infantis, they ate all in. 
veſted in ſomie reſpe&s with the ſanie Authority? , 
They may perform all ſuch acts as cannot be delayed Crs 
without prejudice, or danger to the eſtate. They 
may ſell ' boa peritiatu, cattle which are fattened, 
„fruit, or any other fubſtance, which' may be 
the worls fot keeping *. They may pay debts which 
were du from the acbeaſed at the Ums of lie 
death e, or for the payment of them they may dif. pl. 
pole af” effects riot periſhable * They may alſs.in 
ſuch reſpective characters receive debts due to the 
deceaſed?, or may maintain actions for the reco- 
very. of the ſame*; for, in all theſe and the like 
inſtances, che urgency of the caſe requires them im- Abr 
mediately to act. Ide have. alſo, it Teems, the. 
ag 'of retdining for debts owing to them 
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an rs 20 Nn 
If 5 F granted generally during 
1 has Aber to make leales 
of any Sin el. in the infant. executor, "which 
that be good, till le come of 3 ge, and, as it 
mY b. been allo beld. till he enter. Such adafndf 
, tas alſo, it ſeems, a right, in cafe the admiliifiry 
tion were granted with the will annexed, to afſent 
8 — to u legacy. But if the adminiſtration were 6m. 
mitted with ſpecial words of reſtraint in the fem 
1 have juſt mentioned, ſuch adminiſtrator is inca- 
218 3 pable of making leaſes *, or of affenting to le. 
10fl E. 273. gacy ! . Nor ſhall the power of an adminiſtrator, 
3 during infancy,” although the grant were general, 
extend to the prejudice of the infant. Therefore 
ſach-adminiſtratot has no atithority t to tranefer the 
property by ſale, except in caſes of neteſſity; 
„ 47 - Dyf 0 fell leaſes even for the payment of debts, 
dag” if there be other property which he may dil 

115 1 N . poſe of to more advantage v; nor to aſſent to a 

=; Co. id. gary; "unleſs there be aſſets for its payttient*, 

| +; Rot. Abr, to releaſe's debt without actually receiving "y 
Fete for although, as we may remember, if A. 10 
„An, Infant; be appointed executor, and B. be n nom 
nate 20 abt in that character during "A's mi- 
| nority, B. ſeems to be' poſſefſed. of the dale 
„Vd, hr. Powers 2s an abſolute executor /; yet x Uftinc- 
e. tion has been taken between bum and an àdmi. 
* . 5  niſtrator duranie minoritate. 'To B. the property 
25 60 in the eſſekts was confided by the owne him- 
elf, though but for a limited time and in 4 a ſpecial 
manner, whereas ſuch adminiſtrator is appoint 
_ by-the'vordinaty iy” coliſequence of the "Ie 
; Dons off) 10 Holgi“ 2 * OL Bs, 
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diſability of the executor, 
ſticuted to ad. 


\ 0 ee „ n, 
rer 08 OF, performed. 91 tak gigen to 2 Abr. 103. 
„be injury of the infant, mall he n bee, » 
fectual. n t. Hl 5 4h -I n ai! g 
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„y che. Anat. 38. Gen. 5. 6 87-1 [1 5. an din · 

© WW frator 4urante ab/entid has the ſame, powers veſted 
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n W e W. the lait vols 
relates to a will, or the right of - adminiſtration, 
ems to be on the ſame. footing wich an admini- 
ſtrator during infancy, to ham the grant is made en 
in the ki A limited . above e 


toned.”. 20 | } | $74 2 1981 © 


if an gion be ed again „ ſpecial adeninks. . 2 
ſrator, and, pending the action, the adminiſtra - 
tion determine, it has been held, he ought to re- 
uin aſſets to ſatisfy the debt, which is attached io 5 Bac. Abe, 
on him by the action, but that is on the ſuppoſſ+/1:4. Comb.465, 
lon the action does not in that event abate, 
whereas it in ſeems that ſuch would be the cent. . u. Abr. 
quence *.- If judgment be obtained againſt ſuch 


. Moore 
adminiſtrator, and afterwards the executor come of + 4 


age, a ſcire facias will clearly lie wn * 
tor on the judgment. 5. 
433+ 
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W of eo-executors, we have ſeen, the ate of To 
bility we, in reſpedt to the adminiſtration of the effefts, 
Y 3 -are 


NE, of the ordinary: 3- and adminiſtration; it has been 
e Sopr. l. already ſtated *, is - the nature of an office, and, 


ee B dhe fat. 38 Goo, 3. 40 54. in caſe of the 


e 269 4 oþ courts, and a ſuit be inſtituted in a court of equity 


: „„ "tator's eſtate,” and to give diſcharges for theme 
anWE * who are to give ide in the "__ ing ſe 
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i are deetned by the law to be the adds of all, inaf. 
much as they have a joint and entire authority over 
'- he whole Property ; 7 Joint, adminiſtrators are 
ceonſidered in a aiffer gut. Their power ariſes 
not from che a8 of the deceaſed, but from that 


perſons, they muſt all join in 


it granted to ſeveral 


the execution of it, tor Malk the act of one only 
bincigz on the kelk. Therefore,, one of fer 
adminiſtrators cannot, like one of N co. ere. 
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"abſence of an executor for a year after the'teſtator's 
death, out of the juriſdiction af his majeſtys 
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eee 3, by the real property a 
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% An executor may incur this charge in a variety ; 
ec nodes, nor only by plain and palpable. ace ef 39% — 

' , Wl abuſe, as giving away, .cmbezzling, or conſuming 8 l 
dhe property without regard to debts, or legacies; = 

but alſo by mifapplying it in extravagant /expences 

13 inthe funeral *; in the paymen t of debts out of their . 4 
egal order, to the prejudice of ſuch as are ſuperior ; _ 
Ie by an aſſent to, or payment of a n = 
1 there en ale creditors*, - +. 40 

? So if fe excctttor at coat 2 5 . 127 vp 4 1 


A oo che teſtator, or deliver it to the obligor, this Thall 7 

cha eee . 

; point of fact he received-it or not. If hexeleaſe 4 ON. Ex. . 

aca ha action, e in right. of the teſtator, = 
Whether 
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ee, whether before, or ſubſequent tothe teſtator's death; 0 
* ON. Bu. 56. this alſo will be 4 devafavit*. If he ſubmit to 
23 Tong ie arbitration, a debt, or any other demand be may 5 
| be entitled to in right of the teltator, and the FAY 
arbitrator do not award him a recompence to the 5 
full value, this, as being bis own, volun 

1 0f Kr. 72. ſhall bind him to ul the difference * (7 
. executor take an obligation in his own name, For 
| à debt due by fimple contract to the” teſtator, be 
dall be Equally ther gedble as "if he nad rev 1 

. the money; for the 105 ſecurity "has extin hy Sn 

*Yelv. 10. the old right, and is quaſt' a Tepe in 


| Kew. — the character of an executor, he he 0 chary 


action, in which he has a right to .Tecover, : and 1 

afterwards agree 'with the defendant” to h ; | 
1 ſpecific ſum at a future day, as a compenlation, 15 
the party fail to pay it, the executor, in chat by J 


h + Levers. is Nable on 4  devaſtavit for che value b. Thus, Mt þ 
1 Vern. 474. where the exetutor of all Nute; took i in payr '4 wa 

* 25 2 bin of exchange, drawn on 4 banker, for the 2 
mubney uns accepted the bill, and efbr eie fa 
| Hallett" en the executor-s afterwibUs Vit an 
action on the bond, and this matter being Wlſtloted 
11 Bac. a in evidence, it was held to be a payment. og 
vid. 1 Vern. | ail executor pay money in diſcharge of an uſuriow 
. Wa BE | bond, or any other ufurious contrac entered i into 
e 4 the 7 it . involve him in the ſame 
Noy 123. 42 e Walt, nds HY. ent ii 420811191) 

905 acts allo #6 ney en and careleſs admi ; 
niſtrationl, as tend to defeat the Tights of cr 
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If an Executor loſe any of the teſtator's chatieh a 
te ſhall be reſponſible for their value b. Aud, Wa- vida wer 
icaſe where the executor had loſt a bond due taf, *9 
he teſtator, the « court of chancery was inclined toy + 
charge him "with the debt; but, directed only, he 
ke ſhould proſecute a ſuit inſtituted by him, againſt 
the obligor, with effect, in order to recover the 
"1 {honey on the bond, and reſpited judgment in te 
6 nein time If the executor apply merely by, an Vern, 29. 

* WMiitorney to the obligor of a bond to pay the debt. 
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ont but bring! no action, he ſhall be charged with the. 25 | : vol a 
Fl amount of it*, He ſhall, in like manner, be per- er 


fa bnally anſwerable, if, by delaying to commence an ep. 130. 
don, he has enabled a creditor of the e FR 
ml e of. che future of: files r. t > F697 OD abr, 
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t hall de a deugſtavit by the executot 4. If a term . 


nheritance, it ſhall, in equity, follow all the eſtates e 
treated out of ſuch inheritance, and all the incum- 


a Irances fibliſting upon its. but, as. by ſuch, aſſign... 25 
mary bent, the term ceaſes * the executor | 1 * 25 
9 Gy i be reſponſible to the creditors for a devaſiauit”. a p. — 
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{ihe execitor delay the e payment of a debt, pays) 
ble or on demand, with intereſt, | 2 8 . {art ba 
for principal and intereſt Fr . „ 7d 
eltators s death; unleſs he. can 2 2 1 
yere infolficient” to Ache the be has 
datcly', he ſhall be held Sant of a devaftayit, |... 1 — 
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| By an de retain money in bis* 1 for an * 

length of time, which, by application to the court 00 ou 

chancery, or, by veſting in the funds, hs might Wl * F 

© Fouts, ad hae made. ma > he * be ed with pi 

edit. 184. - intereſt upon A 17 oe 
not. p., der. . HE epi 3116 he 

a. Rep. 44 I he ſell the W 8 7 at an un SET) wit 

73 433. although i it be an appraiſed value; or, if he delay 1 

04. Ex: 138, diſpoſing of them, by which they are injured, 5 ad 
2 Mod. 383, Is perſonally bound to make a compenſation, If of 

8. be omit: to ſell the goods at their full price, and, 106 
"afterwards, they are taken out of his hands, be e 

x mall be liable to the extent of the value of the be 

goods, and not merely to what he recovers in t 

nel. n damages; for there was a default on his part lan 

But if, without any imputation on him, the goods | Ki 

£12.41 are taken out, of his poſſeſſion, although He reebre att 

not ſuch damages, as the goods were really worth 2"? 

be ſhall be reſponſible for no more than be re 105 

* 6 Mod. un. covery * . If the gogds be periſhable, and, on M K. 


part, there has, been neither neglect in keeping 
them, nor delay in ſelling them; in caſe they ard 


impaired, he ſhall not anſwer for their firſt value mn 
but only for what they were worth at the ume offf 13 
_ the Ti Yet, if the goods be taken out of hi th 


. Poſſeſſion, ke muſt ſue the party taking them; th: 
be may exempt himſelf from any greater e a 
+7, 6 Mod. 181. than the ur he ſhall reoprer®. * R 71.5 
1 2 Fonbl. nn . 7 „N. td 
wr ha. In te of un ele s inveſting money 10 
p. 3 ro. 
Ch.Rep. 149: bonds, and appropriating the ſame, be ud not 
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y out the indemnity of a decree, he lend money on 
W real ſecurity, which at the time there was. no > 
ar ;c:ſon to ſuſpe& :. An executor has alſo an ho- ,, 4 8 


zeſt diſcretion to call in a debt bearing intereſte if 1 1 | 
he conceiye-it to be in hazard, If an executor. d ct 116. 
merely give a receipt for ſo much due on a bond, en 

u he in fact receives, he ſhall not be charged with ante by 
a devgftavit for the reſidue *. Nor is. à eren! Wo”. 
of the goods of the teſtator to his own vie. a dg. g 1. 2. 
vefavit, if be pay debe of the teſtaror to itte W. % K 255 | 
ue with his on money Nor is he, fo hable.ie * N 

he pay a debt of an inferior nature out of his own | 

purſe to. the amount of the teſfator's, effects in his | 

bands, for they remain equally liable to the claim 8 
of the ſuperior creditor, and may equally be ſeized 60 2 50 
at his ſuit in execution in ſpecie, as the teſtator's | 
property.*. Nor, if the executor compound an ex $1096.11 
action of trover, for the goods of the teſtator, and : 

uke a bond for the money payable at a future dar,, 
does that act neceſſarily amount to a devaſiavit, © 
u the money, for Ahich the bond is taken, is aſſets 


have bt in caſe there be a failure in the pay- * Supr. 338 
ment of it. If there be arrears of rent on a leaſe, 

and, on the tenant's becoming inſolvent, the exe- 

eutor releaſe the arrears, and give him a ſum' of 

money to quit poſſeſſion ; in caſe he appear thus 
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Fee, hl If an executor become bankrupt, having waſted 

| e e 
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If the huſband of hn hte ah ds 

- in; in caſe the executorſhip commenced. before 

the marriage, they-ſhall-both be chargeable. If it 

TS hag commenced ſubſequent to the marriage, dhe Huf. 

dandd is liable alone. If an executrix commit a 

2 er and afterwards marty; the huſband, we 

ſeen, at well as the Wife, — 

228 ing the doverture. A deugſtauit by one executor 

Vip: u, Ai not harge bis canon! „ and, if Head 

. ſeyeral adminiſtrators, each. ſhall be liable only ff 

Bac. Abr. 37. what he receives '... Formerly, the executor of an 

| Rr as executor could; not be charged by, a; ö 

1 committed by the firſt executor, although to! the 

W ek 1. 1. Prejudice of the king, for it was held to be a fort, 

$ Bro. Ch.Rep. and therefore to. die with. the party. Bot, by the 

ſtat, 4 K 5 N M. c. 24: . 1a. an executor,of 

an «executor tha 1 be liable- on a deugfeuit: cm, 

„ .;- mjtted/by his teſtaror, in the Sh manner 33 .bg 
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In regard the firſt &f belt ict „me luteer WM 
bs been im a great meaſure anticipated by the'aif —_— 
cuſſton of the ' executor's' intereſt in the teſtator's ' 
uſes in action, the exiſtence of which necefarily vid. ſapr. 
probes a remedy to give it effect. AC , Nauen 


| Troms what has been already dated, i it appears 
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3 at the executor repreſents the teſtator in reſpect | 
. l hie perſonal contracts; therefore, he 'may © 
«+164 aintain fuch actions to enforce them as might .*3 Bac. Abr. 
„F. been maintained by the reftator himſelf”, fer 
296 bus, an executor may have an action on a debt Kell. Ave . 
ie to the teſtator by judgment, ſtatute, recogni- Off: N. Ar. 
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vit in the life-time of his teſtator, on à judgment 

2 n. recovered by ſuch teſtator againſt an executor *, 
Ld. Raym. 80 the executor of the aſſignee « of a bail bond ſhall 
Vid. ; Term have an action upon it. So an executor. may 
Rep. 535. maintain an action on a bond, though conditioned 
*Fort- 367- for the performance of an award :. He may, allo, 
* Ventr. 245. have an action on a covenant entered into with the 
f Latch. 168. teſtator to perform a perſonal thing * ; and even 
dn a covenant that touches the realty, as for aſſur- 
ing lands, if it were broken in the teſtator's life- 
time, and in ſuch caſe damages ſhall be recovered 
9 by the exceutor, althaugh he be not 6xprefily 
1 Com. Dig. named 4; for, ſince the teſtator was entitled to an 


Admon. B. 13. 


Covenant, action of covenant for ſuch breach, and to recover 
2 * damages as the principal remedy, and not merely 
1 16, acceſſary, the law. devolves ſuch. remedy, on, the 
0. Ex. 65. «executor ;z but if waſte be committed by the leflee, 


in the life - time of the leſſor, after his death, his 
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| IE, heir can have no action for the waſte, becauſe he out 
1 eannot recover treble damages: Nor. can the exe · ¶ in 


cutor have it, for he has no right eee 1 


| A waſted, the inheritance ee 
. Ex. 6. on the heir! 15 
| Dig. 


; Wag. C. 3. 155 ny 
ee The executor may, allo, in right of the rell tha 
5 maintain an,a&tion on fimple contracta, in vriting ii ma 
3Bac, rad or not in writing, either expreſs or implied, an me 
Fer tes. even on contracts for the benefit of a third perſon -- 


* Al. „ Hie may, likewiſe, have an action ſor a relief du« 
N to the teſtator. And, purſuant to the: ſtat. 
E war . es. a ag. n i 
n 83 8 ation 


mc. x1. FOR EXVOUTORS AY LAW. 345 

a. Wl :9ioni of account; on an account! wich his teſta- 67. 
at Wl ter-; but this ſpecies of remedy in the courts of e. A 
„ us is fallen into diſuſe. He may, alſo, by the 
all expreſs proviſion of the ſtat. 4 Ed. 3. c. 5. have an a 
Aion of treſpaſs for the taking of the teſtator's . Spt. 120. 
a :0ods : And, although, the ſtatute ſpeak only ß 
lo, the carrying away of 7 yet” its operation is N oF ? | 
the BW not confined to that ſpecific treſpaſs," which -is 2 
en I named merely for an example; but it has been W Ex. 67 _ 
ur. held, as we have ſeen”, to comprehend other in- 6. 8 | 
ife⸗ juries to the teſtator”s perſonal eſtate *:* therefore, 41 Ventr. tp 
red WY on this ſtatute, an action will lie for treſpaſs with » Moore 400. 


Gr WY ciitle on bis leaſchold premiſes y, or for eutting e 


auß corn though growing on bis frechold lands,” "and — — 
Well carrying it away at che fame time 1. 80, by che r94/v Vent 
reh like equity of this ſtatute, an enecutor may man-. 
the tan an action of trover, for the converſion of the 
flee, I teſtator's goods in his life time ; or an action of 
debt on the ſtat. 2 & 3 Ed. 6. c. 3c for ast * | 
out tithes due to the teſtator '; or a quare impedit; 
in caſe he died within fix months after the 'uſurpa- 
tion ; and, it ſeems, that, under this ſtatute; an 
execut6r may maintain ejectment for an offer of 
the teſtator, although he were ſeiſed in fee, be- 
cauſe, in ſuch caſe, the executor may proceed in 
that form of action for damages only, in the ſame 
manner as x lefſee where the leaſe enpites _— 
res * ogg tr ole rant Sit: eb rr; 2 


1 „ F e „ int o 
; Byab6common 3 entitled to . fd „. 
en action of replevin for goods diſtrained in the Tab b. 168; —_ 
emma 'or to n, Sad. I. of 4 , 


edit, 
any 156. > gs . 
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9 —— ne or to bring eie senden to veg: rem 
. 72 ver land held for a term of years; for, in thoſe den 
© inſtances, the thing itſelf is the object of the 3 

action, nds eee 
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A h ds no eie avow . rent in arrear " © 
;  thb'teſtator's death,” as incident to a revertion' for f 
* com: Nis, . „ years, eee upon him Ws ex6eutor *, 0 8 

1 7 Roll "Wu M3 Val 44D 191 
225 15 An executor ſhall alſo have” an Adlon be wh 
8 05 5% ſheriff for the eſcape of a party in execution 0 B 
% judgment obtained by the teltator, even where t 5 WW: 
4 Com: oY eſeape happened in the teſtator 8. life-timg 5. So he wil 
Cree: —4 may Rave an action againſt the, eric fer not le. and 
Ont: turning his writ, and 'paying money levied on. 2 cutti 
. e f facias*, or for a falſe return, ſtating. that 8 galt 
« x Roll, Abr. had not levied the debt, when in truth he deen 


ba Fe So the executor of a landlord may maints +5 
12 Mo. 404:  a&ion'againſt an officer for removing goods t taken 
Condemns in execution before the payment of a 8 rent *, 
7 Bac. Ange. 80, in the charaQer of an executor, he may hape 
Sud. ala. à writ' of error !. And it has been held that he 
{ Latab. 367. may have ſuch writ to reverſe the teſtator's attainder 
bf high treaſon, inaſmuch as the exetutor is privy 
P ee helene, and may be damnified by it; 
bdiut, on the other hand, it has been inſiſted, "tht 
1875 {| though the reverſal reſtore'the blood and'land, it 

| — * is of no avail to the executor, ſince the goods ate 
++ ++, » forfeired©by*the*convittion, and not by the at- 
& 1189 f ene "Ne" (executor I is likewiſe entitled to tht 
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And by the Nr: 11 Ga 2. C Aten "Oe — n 
referred to b, an executor of tenant for life, on | 
death any leaſe” determined, ſhall recover of te N bo.” 
flee a juſt proportion of reut from n e Latch, 36h, 
paywient to r of fuch e 2 * * 
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Or 25 261. N 
cutting and carrying away his graſs: for wood, nnd 18. 
paſs growing are parcel of the freehgld *,and.conſs. fer 
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qtently in ſuch caſe the heir, and not the executor, 715. 

vu the” party injured. 'Yet if the. lord of a; maner = : 
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wintalg actions; the cauſe of which accrued-after # x Term Rep. 
ke teſtator's death , as in caſe a bond given to che an Com, 
fator be forfeited- after that event '; or a per- 

u covenant entered into with the teſtator be bro: 1 
m; or a debt on any other ſpecies of contract 
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Of be * 80 if the * died poſſeſſed of a — for the 
wid. pres · years in an advowſon, it veſts, as we have ſcen', in be 
bi: | his [executor ;_ and, therefore, in caſe of his being Ml fi 
C Ot Es 36. diſturbed, he may maintain a quareimpedit . 80% n ind 
e nxeccutor may have an action of replevin for goods by 
8 36. taken after the death of the teſtator . An An exe con 
cutor may alſo avow for rent accrued due after . 
has time, as incident to a 2 Wl 
v Com. Dig. Which veſted.in him in chat character - pla 
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. x Salk 204307. | of {4 ihm dro: 
xx Vin. Abr + knee execution on 8 fuff 
22 Wir. en by the teſtator, eſcape aſter the teſtatot Wl of t 
= Wen death, the cxecutor ſhall have an aftion againſt. exe 
” . — ſheriff for the eſcape *,- as he' ſhall, alſo, in ea in t 
Fed ver“ the defendant were in eecution on A judge el 
Vid. eee. 546 os ant radar aA e 45.701 in tl 
x 5" hi n 2 40 am Dan Ha his 
„„ So, ese W the ent bor. 
Z us. gr ii of a deceaſed Maint, and he may bring an Nor 
Wo ortet 870. upon it *: or a bill of exchange may be ada mad 
- | 40 A. ns executor, and he may, in that charaftefff his « 
+4 Term Rep maintain an action on the bill againſt the acceptor ¶ coſts 
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